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This d&cument has been prepared by members &f the T&r&nt& Opini&ns Gr&up (TOROG) t& pr&vide 
guidance &n a reas&nable appr&ach t& &pini&n language. The suggested language may n&t be appr&priate in 
all circumstances, is n&t necessarily the &nly reas&nable and appr&priate language, d&es n&t purp&rt t& 
c&nstitute reas&nable pr&fessi&nal practice and, while it may be useful as a guide in &ther jurisdicti&ns, it was 
devel&ped based &n Ontari& law and the federal laws &f Canada applicable in Ontari&.

N&t all TOROG members participated in the preparati&n &f this d&cument. TOROG d&es n&t f&rmally ad&pt 
suggested language &r appr&aches t& &pini&ns, s& the views expressed in this d&cument d& n&t necessarily 
represent the views &f all TOROG members &r their respective firms. The members’ firms d& n&t necessarily 
have a pr&cess t& f&rmally ad&pt &r agree t& the language as a firm p&siti&n.

TOROG members and the firms at which they practice are n&t resp&nsible &r liable t& any pers&n &r firm 
that uses &r relies &n these materials.

THIRD PARTY OPINIONS ON FOREIGN LAW DOCUMENTS:
TOROG RECOMMENDED LANGUAGE

The T$r$nt$ Opini$ns Gr$up is a gr$up $f lawyers, primarily fr$m the T$r$nt$ $ffices $f the 

larger Canadian law firms, with an interest in third party ($r transacti$n) $pini$ns and wh$ have 

been meeting regularly since 2001 t$ discuss current $pini$n issues.  While $ccasi$nally the 

Ontari$ Bar Ass$ciati$n creates a subc$mmittee t$ deal with particular $pini$n issues (as it did 

in devel$ping the Ontari$ Pers&nal Pr&perty Security Opini&n Rep&rt), there is n$ standing OBA 

c$mmittee that deals with $pini$ns.  The American Bar Ass$ciati$n and vari$us state bar 

ass$ciati$ns, including the New Y$rk Tri-Bar C$mmittee, have been very active in setting 

$pini$n guidelines and standardizing $pini$n language, with b$th the ABA and the Fl$rida bar 

having devel$ped a Legal Opini$n Acc$rd at $ne p$int.  While it lacks the f$rmality (and range 

$f membership) $f these types $f bar ass$ciati$n gr$ups, TOROG d$es $n $ccasi$n c$mmit t$ 

writing and publish what its members believe are acceptable p$siti$ns $n an $pini$n issue $r 

appr$priate language f$r a particular assumpti$n, $pini$n $r qualificati$n.  These written 

p$siti$ns assist the member firms t$ streamline the $pini$n pr$cess, especially when dealing with 

each $ther $n transacti$ns.

TOROG members agreed that the practice ar$und pr$viding the standard ch$ice $f law and 

enf$rcement $f f$reign judgments $pini$ns was inc$nsistent and s$mewhat misunderst$$d.  

With$ut relatively c$nsistent and generally accepted language, the $pini$n neg$tiati$n was $ften 

unnecessarily c$mplicated.  C$nsequently, TOROG devel$ped a f$rm $f standard w$rding f$r 

the ch$ice $f law and enf$rcement $f f$reign judgements $pini$ns, t$gether with s$me basic 

ann$tati$ns t$ guide users.  TOROG member firms that have been using this language since 

2005 have f$und that it has simplified the pr$cess and that this $r similar language is acceptable 

in m$st situati$ns. 

We are publishing the language f$r these $pini$ns with the th$ught that lawyers and firms that 

are n$t TOROG members might find it helpful.  Given that the $pini$ns are based $n c$mm$n 

law principles, the language sh$uld als$ be useful f$r lawyers practicing with respect t$ the laws 

$f $ther pr$vinces.  The $pini$ns were, h$wever, drafted with Ontari$ law in view.



- 2 -

Cr&ss B&rder Opini&ns

A third party ($r transacti$n) $pini$n is a legal $pini$n that c$unsel f$r $ne party t$ the 

transacti$n delivers at cl$sing t$ the $ther parties rep$rting $n certain legal issues that affect the 

transacti$n.  Generally these legal $pini$ns deal with the circumstances existing at the date $f 

cl$sing and legal matters that are directly relevant at that date (e.g., the c$rp$rati$n is in 

existence and it validly executed the transacti$n agreements).  The ch$ice $f law and 

enf$rcement $f f$reign judgment $pini$ns are different fr$m m$st $ther $pini$ns in that they 
express a view ab&ut what a c&urt w&uld d& at a time in the future.  In that sense they are m$re 

hyp$thetical than $ther $pini$ns.  They are essentially a descripti$n $f the current law as it might 

apply t$ the particular transacti$n d$cuments $r t$ a judgement $f a particular f$reign c$urt were 

$ne t$ be rendered.  It is theref$re imp$rtant t$ be quite explicit and c$mprehensive ab$ut what 

assumpti$ns are being made and what qualificati$ns might be relevant.

The draft language devel$ped by TOROG is intended t$ pr$vide c$mprehensive w$rding f$r the 

ch$ice $f law and enf$rcement $f f$reign judgments $pini$ns discussed in W. M. Estey, Legal 
Opini&ns in C&mmercial Transacti&ns.

1
We c$nsider that these tw$ $pini$ns, in the 

rec$mmended f$rms, fully address the issues c$vered by them and that it is n$t necessary $r 

appr$priate t$ request $r give additi$nal $r alternative $pini$ns $n these matters.
2

Ch&ice &f Law Opini&n

The draft language addresses tw$ basic $pini$ns.  The first is the ch$ice $f law $pini$n.  This 

$pini$n is given by the Ontari$ lawyer with respect t$ an agreement g$verned by n$n-Ontari$ 

law.  Usually n$n-Canadian law is the ch$sen law, but $ccasi$nally firms d$ get asked t$ pr$vide 

the ch$ice $f law $pini$n where the ch$sen law is the law $f an$ther pr$vince.  The $pini$n is 

generally t$ the effect that an Ontari$ c$urt w$uld apply the ch$sen law t$ issues that under 

Ontari$ law w$uld be characterized as c$ntract law matters.  It then sets $ut the c$nditi$ns and 

limitati$ns in general terms.  The suggested language is ann$tated with f$$tn$tes t$ the leading 

case law.  These may be useful t$ the $pini$n giver when explaining the $pini$n t$ f$reign 

c$unsel.

Enf&rcement &f F&reign Judgment Opini&n

General

The sec$nd $pini$n is the enf$rcement $f f$reign judgment $pini$n.  Typically the agreements 

being $pined up$n will pr$vide that the parties submit t$ the jurisdicti$n $f a particular c$urt in a 

particular f$reign jurisdicti$n, n$rmally the same jurisdicti$n as the ch$sen law.  The $pini$n 

describes the circumstances in which an Ontari$ c$urt w$uld enf$rce a final judgment $f that 

f$reign c$urt f$r a sum certain with respect t$ the agreements.  Unlike s$me $ther traditi$nal 

f$rmulati$ns $f the $pini$n, the TOROG f$rm sets $ut separately (1) the prec$nditi$ns t$ 

  

1
2d ed. (T$r$nt$: Butterw$rths, 1997) at pages 378 ff. and 383-4, respectively.

2
Such as the $ther f$rms $f $pini$ns discussed in Estey, &p. cit., at pages 372 and 377.
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enf$rcement, and (2) the defences t$ a claim f$r enf$rcement.  TOROG members c$nsidered that 

this was a m$re inf$rmative way $f presenting the $pini$n.

“With&ut Rec&nsiderati&n &f the Merits”

S$me TOROG members n$ted that there were lawyers wh$ refused t$ expressly state that the 

c$urt w$uld enf$rce the judgment “with$ut rec$nsiderati$n $f the merits”.  Kn$wing that the 

c$urt will enf$rce the judgment with$ut a c$nsiderati$n $f the case $n the merits is the entire 

p$int $f $btaining this $pini$n, and indeed $f having a law with respect t$ the enf$rcement $f a 

f$reign judgment.  Y$u will see, theref$re, that this language is included in the TOROG draft; an 

$pini$n with$ut this language is n$t acceptable.

“Final and C&nclusive” and “Sum Certain” Prec&nditi&ns

The $pini$n als$ applies $nly t$ a “final and c$nclusive” judgment and $ne f$r a “sum certain”.  

While it is generally accepted that $ur c$urts will $nly enf$rce f$reign judgments that are final 

and c$nclusive,
3

a recent Ontari$ C$urt $f Appeal case has held that finality $f the judgment may 

n$t be required in all cases.  In c$nsidering rec$gniti$n $f an $rder $f a U.K. c$urt c$mmencing 

a plan $f arrangement pr$ceeding, G$udge J.A. in Re Cavell Insurance C&mpany stated:

H$wever, in an age where the rules $f private internati$nal law are 

ev$lving t$ acc$mm$date the increasingly transnati$nal nature $f 

c$mmerce, I see n$ reas$n why this result (i.e., rec$gniti$n $f the 

f$reign $rder) sh$uld be precluded by th$se rules just because the 

f$reign $rder t$ be rec$gnized is n$t final.  In my view the want $f 

finality carries with it n$ substantive effect that sh$uld deny 

rec$gniti$n. I w$uld theref$re c$nclude that the appellant’s 

finality argument fails.
4

The “sum certain” requirement that the judgment must be f$r a sum $f m$ney $r must include a 

f$rmula by which a sum can be easily determined
5

has als$ recently been relaxed by the Supreme 

C$urt $f Canada in Pr& Swing Inc. v. ELTA G&lf Inc.6 The Supreme C$urt $f Canada was 

unanim$us in h$lding that the l$ngstanding c$mm$n law rule preventing c$urts fr$m enf$rcing 

f$reign n$n-m$netary judgements (such as an injuncti$n) was n$ l$nger necessarily a bar t$ 

enf$rcement in Canada.  The decisi$n d$es n$t, h$wever, give carte blanche t$ enf$rcing all 

f$reign n$n-m$netary $rders.  In a 4-3 maj$rity split, the Supreme C$urt set $ut a number $f 

fact$rs t$ be taken int$ acc$unt by a c$urt in assessing whether $r n$t t$ give effect t$ a f$reign 

n$n-m$netary $rder.  These include c$nsiderati$n $f whether the terms $f the $rder are 

  

3 F&ur Embararcader& Centre Venture v. Mr. Greenjeans C&rp. (1988), 27 C.P.C. (2d) 16 (Ont. C.A.).

4
2006 CanLII 16529 (ON C.A.) at para. 56.

5 CIBC v. Sebastian (1984), 44 C.P.C. 207 (N.S.C$. Ct); British Linen C&. v. McEwan (1892), 8 Man. R. 99 

(C.A.).

6
N$vember 17, 2006; 2006 SCC 52.
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sufficiently clear and specific t$ ensure that the defendant will kn$w what is expected $f it; 

whether the f$reign $rder is appr$priately limited in sc$pe and final; whether enf$rcement is the 

least burdens$me remedy f$r the Canadian justice system; whether the defendant is exp$sed t$ 

unf$reseen $bligati$ns; whether third parties are affected by the $rder; and whether the use $f 

judicial res$urces is c$nsistent with what w$uld be all$wed f$r d$mestic litigants.  In $ther 

w$rds, unlike the situati$n $f a m$netary judgment, there is a great deal $f judicial discreti$n 

inv$lved with respect t$ n$n-m$netary judgments.  F$r that reas$n, a predicti$n as t$ the 

enf$rceability $f a n$n-m$netary judgment is n$t, at this p$int in the law’s devel$pment, a 

reas$nable $pini$n request in a transacti$n $pini$n c$ntext.
7

Submissi&n t& Jurisdicti&n

F$reign c$unsel s$metimes ask f$r a separate $pini$n t$ the effect that the submissi$n $f the 

party t$ the jurisdicti$n $f a particular c$urt is enf$rceable.  In $ther w$rds, if a party in Ontari$ 

agrees t$ submit t$ the exclusive $r n$n-exclusive jurisdicti$n $f the c$urts $f the State $f New 

Y$rk, Ontari$ c$unsel is asked t$ $pine that the submissi$n is valid and w$uld be given effect by 

an Ontari$ c$urt.
8

The effectiveness $f the submissi$n t$ jurisdicti$n is already c$vered, at least in part, by the 

enf$rcement $f f$reign judgment $pini$n.  One $f the requirements f$r enf$rcement $f a f$reign 

judgment is that the f$reign c$urt had jurisdicti$n $ver the party against wh$m the judgment 

w$uld be enf$rced.  The submissi$n clause is what the Ontari$ lawyer w$uld rely $n as the basis 

f$r his $r her $pini$n that the f$reign c$urt w$uld have jurisdicti$n.  This $pini$n is expressed 

either implicitly (by n$t stating any requirement $r c$nditi$n that the c$urt have jurisdicti$n) $r 

expressly (by stating in the $pini$n that jurisdicti$n is a requirement f$r enf$rcement $f the 

judgment and that the c$urt w$uld have jurisdicti$n $n the basis $f the submissi$n).  The 

attached suggested TOROG language takes the f$rmer appr$ach.
9

Having already addressed the significance $f the submissi$n t$ the enf$rcement $f a judgment, 

d$es the separate $pini$n $n the validity and effectiveness $f the submissi$n add anything? 

Obvi$usly c$unsel is n$t asking the Ontari$ lawyer t$ $pine that the c$urt submitted t$ w$uld 

take jurisdicti$n based $n the clause as that w$uld be a matter f$r the law $f the c$urt’s 

jurisdicti$n, n$t Ontari$ law. 

The $nly t$pic remaining that the $pini$n c$uld be addressing is whether the Ontari$ c$urt 

w$uld decline jurisdicti$n $n the basis $f the clause.  If the submissi$n is t$ the n$n-exclusive 

  

7
Of c$urse, it is perfectly reas$nable $f a client t$ request its $wn lawyer t$ explain t$ it, in writing $r $therwise, 

the current law $n the enf$rcement $f a n$n-m$netary $rder.

8
Eg. “The submissi$n by the C$mpany t$ the n$n-exclusive jurisdicti$n $f the c$urts $f New Y$rk (and the 

federal c$urts $f the United States $f America sitting in New Y$rk) c$ntained in Secti$n l $f the [INSERT 
NAME OF AGREEMENT], w$uld be rec$gnized and given effect by the c$urts $f Ontari$ as a valid 

submissi$n t$ the jurisdicti$n $f such c$urts, pr$vided that the pr$visi$ns $f the [INSERT NAME OF 
AGREEMENT] respecting service $f pr$cess $n the C$mpany are c$mplied with.”

9
See als$ f$$tn$te 23.
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jurisdicti$n $f the c$urt, then n$ such $pini$n c$uld be given as the clause d$es n$t purp$rt t$ 

deprive the Ontari$ c$urt $f jurisdicti$n.  Theref$re, in the c$ntext $f n$n-exclusive submissi$n 

clauses the additi$nal $pini$n adds n$thing t$ the express $r implied $pini$n that is part $f the 

enf$rcement $f f$reign judgments $pini$n.  

If the submissi$n is t$ the exclusive jurisdicti$n $f the c$urt, then an $pini$n might address 

whether the Ontari$ c$urt w$uld decline jurisdicti$n $n the basis $f the clause.  H$wever, $nly a 

qualified $r reas$ned $pini$n c$uld be given $n this subject because ultimately the Ontari$ c$urt 

retains the discreti$n t$ accept jurisdicti$n even in the face $f such a clause.  The law is that the 

Canadian c$urt needs “str$ng cause” t$ take jurisdicti$n where there is an exclusive submissi$n 

t$ an$ther jurisdicti$n.  If this is the $pini$n that is in fact being requested, it sh$uld n&t be 

framed as an $pini$n $n the “effectiveness” $f the clause $r whether an Ontari$ c$urt w$uld 

rec$gnize the clause.  Rather, it sh$uld expressly address the issue $f whether an Ontari$ c$urt 

w$uld decline jurisdicti$n $n the basis $f the clause.  This w$uld have t$ be a qualified $r 

reas$ned $pini$n.

Other Opini&ns

In the c$ntext $f cr$ss-b$rder transacti$ns, $ther $pini$ns are $ften requested and given that are 

generally th$ught $f as the “c$nflicts” $r “cr$ss-b$rder” $pini$ns because they tend t$ be asked 

f$r $r are relevant $nly in that c$ntext.  These include the n$ immunity fr$m suit and the n$ 

stamp tax $pini$ns.  TOROG has n$t addressed these additi$nal $pini$ns yet.  Als$, an $pini$n 

is s$metimes requested that, if a d$cument g$verned by n$n-Ontari$ law were g$verned by 

Ontari$ law, it w$uld be enf$rceable.  Alth$ugh n$t n$rmally rec$mmended $r given, there may 

be unusual circumstances where this $pini$n may be $f s$me value and where it c$uld be given 

with appr$priate assumpti$ns and qualificati$ns.  TOROG has n$t c$nsidered standard language 

with respect t$ this $pini$n.
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Rec&mmended Language f&r C&nflict &f Laws Opini&ns
(Ch&ice &f Law and Enf&rcement &f F&reign Judgments)

The purp$se $f these tw$ $pini$n paragraphs is t$ pr$vide c$mf$rt t$ the recipients that, in the 

applicati$n $f Ontari$ law t$ a dispute $r in an acti$n t$ enf$rce a judgment in Ontari$, they will 

enc$unter n$ surprises. 

At the start $f a transacti$n, y$u must c$nsider whether any $ther jurisdicti$ns are inv$lved 

(including jurisdicti$ns where c$llateral is l$cated). 

It is generally n$t necessary t$ review d$cuments g$verned by f$reign law if the $nly $pini$ns 

being given are th$se set $ut in paragraphs 1 and 2, unless c$mf$rt is being given $n the public 

p$licy issues.
10

The first paragraph $f this $pini$n sh$uld n$t be taken t$ imply that an Ontari$ C$urt will take 

jurisdicti$n.  We d$ n$t think a specific cauti$nary n$te is needed, but see Estey, Legal Opini&ns 
in C&mmercial Transacti&ns, 2nd ed. (T$r$nt$: Butterw$rths, 1997), at 380.

1. In any pr$ceeding in a c$urt $f c$mpetent jurisdicti$n in the Pr$vince $f Ontari$ (an 

“Ontari$ C$urt”) f$r the enf$rcement $f the [Agreement], the Ontari$ C$urt w$uld apply 

the laws
11
$f [the State &f New Y&rk (“New Y&rk Law”)12], in acc$rdance with the 

parties’ ch$ice $f [New Y&rk Law] in the [Agreement], t$ all issues which under the 

laws $f the Pr$vince $f Ontari$ and the federal laws $f Canada applicable therein 

(“Ontari$ Law”) are t$ be determined in acc$rdance with the ch$sen law $f the 

c$ntract,
13

pr$vided that:

(a) the parties’ ch$ice $f [New Y&rk Law] is b&na fide and legal and there is n$ 

reas$n f$r av$iding the ch$ice $n the gr$unds $f Ontari$ public p$licy, as such 

term is interpreted under Ontari$ Law (“Public P$licy”);
14

and

  

10
But see f$$tn$te 23 if y$u are n$t reviewing the d$cuments.

11
American lawyers s$metimes say in a ch$ice $f law clause that the ch$ice $f the g$verning law is that law, 

“excluding its ch$ice $f law rules”.  That language is intended t$ exclude the d$ctrine $f renv&i. While the 

phrase w$uld certainly exclude that d$ctrine, there is n$ need t$ d$ s$ as there is ample auth$rity f$r the 

pr$p$siti$n that renv&i will n$t be applied in c$ntracts cases.  In the language $f this paragraph $f the $pini$n, 

the ch$ice $f the f$reign law will be that law as it w$uld be applied by the f$reign c$urt in d$mestic cases, n$t as 

it might be applied were the f$reign c$urt faced with a c$nflicts case.  It is best n$t t$ p$nder the deep ill$gic $f 

this analysis and appr$ach: imagining, let al$ne believing that traditi$nal c$nflict rules are l$gical $r make sense 

is a sure path t$ seri$us c$gnitive diss$nance and pr$f$und despair.

12
New Y$rk is used here f$r c$nvenience.  Substitute the appr$priate ch$sen law.

13
The law ch$sen by the parties $r, absent their stated ch$ice, the law applied by the c$urts, is $ften called the 

“pr$per law” $f the c$ntract.

14
This phrase is, like many legal phrases, standard, ple$nastic and unclear. The phrase c$mes $riginally fr$m the 

$pini$n $f L$rd Wright in Vita F&&ds Pr&ducts Inc. v. Unus Shipping C&., [1939] A.C. 277 at page 290, [1939] 1 

All E.R. 513 at page 521 (P.C.) and his judgment has been universally accepted as establishing the test f$r the 
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(b) in any such pr$ceeding, and n$twithstanding the parties’ ch$ice $f law, the 

Ontari$ C$urt:

(i) will n$t take judicial n$tice $f the pr$visi$ns $f [New Y&rk Law] but will 

$nly apply such pr$visi$ns if they are pleaded and pr$ven by expert 

testim$ny;
15

(ii) will n$t apply any [New Y&rk Law] and will apply Ontari$ Law t$ 

matters which w$uld be characterized under Ontari$ Law as pr$cedural;
16

    

rec$gniti$n by Canadian c$urts $f a ch$ice $f law clause. The c$mplete sentence reads: “But where the English 

rule that intenti$n is the test applies, and where there is an express statement by the parties $f their intenti$n t$ 

select the law $f the c$ntract, it is difficult t$ see what qualificati$ns are p$ssible, pr$vided the intenti$n 

expressed is b$na fide and legal, and pr$vided there is n$ reas$n f$r av$iding the ch$ice $n the gr$und $f public 

p$licy.” N$ $ne kn$ws what L$rd Wright might have had in mind, particularly since there was abs$lutely n$ 

need t$ c$nsider any ch$ice $f law rule in the case as the ch$ice $f any $f the p$ssibly applicable rules w$uld n$t 

have changed the $utc$me $f the litigati$n. In th$se situati$ns (and agreements) where transacti$n $pini$ns are 

likely t$ be given, it is hard t$ see what c$nstraints a c$urt w$uld imp$se. Since a ch$ice $f law clause d$es and 

can d$ n$thing m$re than indicate the backgr$und law against which the c$ntract was drafted, the ch$ice $f $ne 

law rather than an$ther is likely t$ make very little difference.

Experienced c$mmercial law practiti$ners generally l$$k f$r either a c$mmercial reas$n f$r the ch$ice (e.g., 

New Y$rk law f$r certain transacti$ns) $r a c$nnecti$n with $ne $r m$re $f the parties. H$wever, as a result $f 

the 2004 Alberta Queen’s Bench decisi$n in Castle Building Centres Ltd. v. 699702 Alberta Ltd., 2004 ABQB 

616, there may be s$me d$ubt $n h$w the “classic” test is t$ be applied. The case dealt with the applicati$n $f 

the Alberta Guarantees Ackn&wledgement Act, and c$ncluded that a tw$ part test sh$uld be applied – whether 

there was s$me c$nnecti$n t$ the ch$sen jurisdicti$n and whether there was any public p$licy reas$n t$ 

invalidate the ch$ice. There are tw$ general p$ints t$ be kept in mind: (i) the ineffectiveness $f any ch$ice $f 

law clause t$ pr$tect the parties $r the agreement fr$m a rule that any c$urt with jurisdicti$n $ver the parties 

c$nsiders sh$uld be applied and (ii) the p$ssibility that any ch$ice may be ineffective if a c$urt thinks that giving 

effect t$ it w$uld lead t$ a result that the c$urt d$es n$t like. A case like Castle Building Centres can be seen as 

an illustrati$n $f the last sentence $f the preceding paragraph $f this n$te. 

This paragraph may n$t be necessary $r appr$priate if the $pini$n giver is satisfied that the parties’ ch$ice $f law 

w$uld n$t be set aside $n any gr$unds (e.g., where the parties ch$$se New Y$rk $r English law in acc$rdance 

with industry practice $r the jurisdicti$n ch$sen has significant c$nnecti$ns t$ the parties). As a matter $f 

practice, lawyers give $pini$ns $n Ontari$ g$verned d$cuments with$ut including this qualificati$n. S$me 

versi$ns $f this $pini$n refer t$ Ontari$ c$nflict $f laws rules f$r the criteria f$r public p$licy. H$wever, that is 

inc$rrect since th$se criteria c$me fr$m Ontari$ law as it w$uld be applied in any pr$ceeding bef$re an Ontari$ 

c$urt. While the standards $f public p$licy c$me fr$m Ontari$ d$mestic law, i.e., the law applied by an Ontari$ 

c$urt, Ontari$ c$urts may be prepared t$ apply that law differently when there are f$reign facts. Cases 

illustrating this p$int are referred t$ in n$te 20 bel$w. The mere fact that the pr$visi$ns $f an Ontari$ statute 

might apply t$ the facts d$es n$t necessarily mean that an Ontari$ c$urt w$uld c$nsider that th$se pr$visi$ns 

either (i) had t$ be applied $r (ii) necessarily represented Ontari$ “public p$licy”. See, e.g., S&ciety &f Ll&yds v. 
Meinzer (2001), 55 O.R. (3d) 688, where the C$urt $f Appeal held that Ontari$ public p$licy did n$t require the 

applicati$n $f the Securities Act t$ make an agreement unenf$rceable in the circumstances. F$r an interesting 

discussi$n $f public p$licy, see the decisi$n $f the Ontari$ C$urt $f Appeal in QuXbec (Sa MajestX du Chef) v. 
Ontari& Securities C&mmissi&n (1992), 10 O.R. (3d) 577, 97 D.L.R. (4th) 144 (sub n&m. The Queen in right &f 
Quebec and Ontari& Securities C&mmissi&n (Re)).

15
Th$ugh there are excepti$ns, in general, the $nly pers$n qualified t$ give expert evidence $f a f$reign law is a 

pers$n entitled t$ practise law in that jurisdicti$n.  See, e.g., G&ld v. Reinblatt, [1929] S.C.R 74, [1929] 1 D.L.R. 

959; Etler v. Kertesz, [1960] O.R. 672; 26 D.L.R. (2d) 209 (C.A.).
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(iii) will apply pr$visi$ns $f Ontari$ Law that have $verriding effect;
17

(iv) will n$t apply any [New Y&rk Law] if such applicati$n w$uld be 

characterized under Ontari$ law as the direct $r indirect enf$rcement $f a 

f$reign revenue,
18

expr$priat$ry, penal [&r &ther public] law
19
$r if its 

applicati$n w$uld be c$ntrary t$ Public P$licy;
20

and 

    

16
We believe this statement $f the sc$pe $f Ontari$ “pr$cedural law” and the restricti$ns $n f$reign “pr$cedural 

law” is an accurate and clear f$rmulati$n $f what is a necessary qualificati$n t$ the $pini$n. See, e.g., Br&wn v. 
Flaharty, [2004] O.J. N$. 5278 (S.C.J.).

17
If asked t$ explain this pr$vis$, y$u may refer t$ examples $f laws that c$uld p$tentially be held t$ have 

$verriding effect, including ins$lvency statutes, the PPSA, the Criminal C&de, empl$yment legislati$n, c$nsumer 

pr$tecti$n legislati$n, c$mpetiti$n law, Secti$n 8 $f the Interest Act in the c$ntext $f real pr$perty m$rtgages and 

c$mm$n law d$ctrines relating t$ the enf$rcement $f credit$rs’ rights.  It is imp$ssible t$ pr$vide an exhaustive 

list.  Laws may have $verriding effect by virtue $f specific statut$ry pr$visi$ns (e.g., the PPSA, the Limitati&ns 
Act, 2002) $r because a c$urt determines that they apply regardless $f the intenti$n $f the parties.  If y$u are 

asked t$ pr$vide c$mf$rt $n laws $f $verriding effect y$u will have t$ cl$sely review the d$cuments g$verned by 

[New Y&rk Law] as if y$u were giving an enf$rceability $pini$n.

18
The sc$pe $f the “revenue law” limitati$n is generally unclear and is made even less clear in the light $f the 

decisi$n $f the Alberta C$urt $f Appeal in Stringham v. Dub&is (1992), [1993] 3 W.W.R 273.  In that case the 

c$urt denied a trustee reimbursement $f a tax claim incurred in Ariz$na $n the gr$und that, in giving the trustee a 

right t$ an indemnity, the c$urt w$uld be indirectly enf$rcing a f$reign tax claim.  It is hard t$ see h$w denying a 

trustee an indemnity $r a buyer $f a business an indemnity fr$m the seller with respect t$ unpaid taxes f$rwards 

whatever p$licy might n$w justify the “f$reign revenue law” restricti$n.  The attitude expressed in the decisi$n 

$f the Ontari$ C$urt $f Appeal in United States &f America v. Ivey (1996), 30 O.R. (3d) 370, 139 D.L.R. (4th) 

570, 27 B.L.R. (2d) 243, w$uld appear t$ be at least inc$nsistent with that $f the Alberta C$urt $f Appeal.

19
The br$ad expressi$n “$r $ther public law” is s$metimes included in this pr$vis$. It is n$t clear precisely what 

will be regarded as $bjecti$nable t$ “public law”. Given the extent t$ which the laws $f m$st jurisdicti$ns in 

N$rth America and Eur$pe deal in similar ways with similar pr$blems, it is pr$bable that the “public law” 

excepti$n will be very narr$wly c$nfined. The decisi$ns $f Sharpe J. and $f the Ontari$ C$urt $f Appeal in 

United States &f America v. Ivey (1995), 26 O.R. (3d) 533, 130 D.L.R. (4th) 674, 27 B.L.R. (2d) 221, aff’d, 

(1996), 30 O.R. (3d) 370, 139 D.L.R. (4th) 570, 27 B.L.R. (2d) 243, pr$vide an illustrati$n $f the Ontari$ c$urts’ 

willingness t$ rec$gnize a f$reign judgment f$r clean-up c$sts incurred by a f$reign g$vernment. The c$urt 

n$ted the parallels between United States law and Ontari$ law as a justificati$n f$r enf$rcing the judgment. The 

New S$uth Wales C$urt $f Appeal recently c$nfirmed that “public laws” is s$mething different than penal laws 

in R&bb Evans v. Eur&pean Bank Limited, [2004] NSWCA 82 (25 March 2004). The case includes a g$$d 

discussi$n $f what “$ther public law” means.

20
If y$u are asked t$ pr$vide c$mf$rt $n public p$licy, the f$ll$wing language may be used: “assuming that the 

same meaning w$uld be given t$ the terms used in the Agreement under [New Y&rk Law] as under Ontari$ 

Law, n$ne $f the pr$visi$ns $f the [Agreement] w$uld vi$late Ontari$ public p$licy.”  Including this statement 

requires the $pini$n giver t$ review the d$cuments g$verned by f$reign law. Areas $f p$tential c$ncern in 

c$mmercial transacti$ns include criminal interest and n$n-c$mpetiti$n c$venants.  See c$mment by Estey:  

“Canadian c$urts have traditi$nally held that f$reign law w$uld be c$ntrary t$ public p$licy $nly if it $ffended 

s$me ‘essential public $r m$ral interest’ $f the f$rum $r the f$rum’s ‘c$ncepti$n $f essential justice $r m$rality’, 

$r was ‘inc$nsistent with the g$$d $rder and s$lid interests $f s$ciety’, $r was ‘f$unded in m$ral turpitude’ (at 

264).  See Great America Leasing C&rp. v. Yates (2003), 68 O.R. (3d) 225 (C.A); S&ciety &f Ll&yd’s v. Saunders
(2001), 55 O.R. (3d) 688 (C.A.), leave t$ appeal denied [2001] S.C.C.A. N$. 527; B&ardwalk Regency C&rp. v. 
Maal&uf (1992) 6 O.R. (3d) 737 (C.A.); Beals v. Saldanha, [2003] S.C.R. 416.



- 9 -

(v) will n$t enf$rce the perf$rmance $f any $bligati$n that is illegal under the 

laws $f any jurisdicti$n in which the $bligati$n is t$ be perf$rmed.
21

2. An Ontari$ C$urt w$uld give a judgment based up$n a final and c$nclusive in pers&nam
judgment $f a c$urt exercising jurisdicti$n in the [State &f New Y&rk (a “New Y&rk 
C&urt”)]22

f$r a sum certain, $btained against [the C&rp&rati&n] with respect t$ a claim 

arising $ut $f the [Agreement] (a [“New Y&rk Judgment”]), with$ut rec$nsiderati$n $f 

the merits:
23

(a) pr$vided that:

(i) an acti$n t$ enf$rce the [New Y&rk] Judgment must be c$mmenced in the 

Ontari$ C$urt within any applicable limitati$n peri$d;
24

  

21
The vari$us qualificati$ns attached t$ the statement that an Ontari$ c$urt will apply the law ch$sen by the parties 

can all be seen as examples $f public p$licy, i.e., the unwillingness $f an Ontari$ judge t$ reach a result that he 

$r she finds $ffensive. It is unlikely that questi$ns $f “public p$licy” w$uld arise in the c$ntext $f the kind $f 

agreement where a transacti$n $pini$n will be given, but each $f the qualificati$ns highlights $r illustrates a 

separate basis f$r the Ontari$ c$urt’s c$ncern. The qualificati$n in paragraph (v) is based $n the decisi$n $f the 

English C$urt $f Appeal in Ralli Br&s. v. C&mpania Naviera S&ta y Aznar, [1920] 2 K.B. 287 (C.A.).  That case 

has been f$ll$wed in Canada. See, e.g., M&ntreal Trust C&. v. Stanr&ck Uranium Mines Ltd., [1966] 1 O.R. 258, 

53 D.L.R. (2d) 594 (H.C.) and Gillespie Management C&rp. v. Terrace Pr&perties (1989), 62 D.L.R. (4th) 221, 

39 B.C.L.R. (2d) 337 (B.C.C.A.).

It can be argued that this qualificati$n is unnecessary because an enf$rceability $pini$n limited t$ Ontari$ law 

cann$t readily be c$nstrued as saying anything ab$ut the laws $f an$ther jurisdicti$n, including the p$ssible 

vi$lati$n $f the laws $f $ther jurisdicti$ns thr$ugh the perf$rmance $f the agreement. The underlying legal 

principle is equally applicable t$ an agreement g$verned by Ontari$ law, yet the assumpti$n is n$t usually seen 

in an enf$rceability $pini$n $n an Ontari$ agreement. The assumpti$n may be intended t$ functi$n as a kind $f 

advis$ry warning t$ the $pini$n recipient $f an issue that c$uld p$tentially arise in a cr$ss-b$rder transacti$n.

22
The descripti$n $f the f$reign c$urt sh$uld track the language $f the submissi$n t$ jurisdicti$n in the relevant 

agreement.

23
This f$rm $f the f$reign judgment $pini$n is appr$priate &nly if there is an express submissi$n t$ the jurisdicti$n 

$f the [New Y&rk C&urt] in the transacti$n d$cuments.  If there is n& express submissi&n t& jurisdicti&n in the 
transacti&n d&cuments &r if y&u are n&t reviewing the d&cument in which the submissi&n appears, include the 

f$ll$wing pr$vis$: “that the [New Y&rk] C$urt had jurisdicti$n $ver the [C&rp&rati&n] as rec$gnized under 

Ontari$ Law f$r purp$ses $f enf$rcement $f f$reign judgments.”  S$me versi$ns $f this $pini$n include an 

assumpti$n that the [New Y&rk] C$urt had inherent jurisdicti$n $r jurisdicti$n under [New Y&rk] law.  This 

assumpti$n is n$t necessary. In drafting jurisdicti$n clauses, state explicitly whether they are intended t$ be 

exclusive $r n$n-exclusive (see B.C. Rail Partnership v. Trent&n W&rks Ltd. (2003), 38 B.L.R. (3d) 168 

(B.C.C.A.)).  When drafting jurisdicti$n pr$visi$ns selecting c$urts in the U.S., y$u sh$uld c$nsult with U.S. 

c$unsel (re federal c$urts $r state c$urts, etc.).

24
It is n$t clear whether Ontari$ limitati$ns law w$uld apply $r the limitati$ns law $f the jurisdicti$n $f the 

judgment.  If Ontari$ law applied, under the Limitati&ns Act, 2002 (Ontari$), the better view is that the limitati$n 

peri$d w$uld generally be tw$ years in respect $f a f$reign judgment rendered after January 1, 2004.  H$wever, 

it has als$ been suggested that there is n$ limitati$n peri$d under the Limitati&ns Act, 2002 (Ontari$) f$r the 

enf$rcement $f a f$reign judgment.
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(ii) the Ontari$ C$urt has discreti$n t$ stay $r decline t$ hear an acti$n $n the 

[New Y&rk] Judgment if the [New Y&rk] Judgment is under appeal $r 

there is an$ther subsisting judgment in any jurisdicti$n relating t$ the 

same cause $f acti$n;

(iii) the Ontari$ C$urt will render judgment $nly in Canadian d$llars; and

(iv) an acti$n in the Ontari$ C$urt $n the [New Y&rk] Judgment may be 

affected by bankruptcy, ins$lvency $r $ther [similar]25
laws affecting the 

enf$rcement $f credit$rs’ rights generally; and

(b) subject t$ the f$ll$wing defences:

(i) the [New Y&rk] Judgment was $btained by fraud $r in a manner c$ntrary 

t$ the principles $f natural justice [but the [New Y&rk] Judgment w&uld 
n&t be c&ntrary t& natural justice by reas&n &nly that service &f 
pr&cess was effected &n the agent f&r service &f pr&cess app&inted by 
the [C&rp&rati&n] pursuant t& Secti&n [l] &f the [Agreement]];26

(ii) the [New Y&rk] Judgment is f$r a claim which under Ontari$ Law w$uld 

be characterized as based $n a f$reign revenue, expr$priat$ry, penal [&r 
&ther public]27

law;

(iii) the [New Y&rk] Judgment is c$ntrary t$ Public P$licy
28 [&r t& an &rder 

made by the Att&rney General &f Canada under the F"reign 
Extraterrit"rial Measures Act (Canada) &r by the C&mpetiti&n 
Tribunal under the C"mpetiti"n Act (Canada) in respect &f certain 
judgments referred t& in these statutes]29

; and

(iv) the [New Y&rk] Judgment has been satisfied $r is v$id $r v$idable under 

[New Y&rk] Law.

1748443.1

94600-0009

  

25
“Similar” is s$metimes included and s$metimes n$t.  It sh$uld n$t be included unless the practice in the $pini$n 

giver’s firm is t$ include “similar” in its general ins$lvency qualificati$n.

26
The bracketed language is $pti$nal but may be requested by U.S. c$unsel.  The Ontari$ C$urt $f Appeal held, in 

United States &f America v. Yemec (2010 ONCA 414 (CanLII)), that n$ new defence was available t$ an acti$n 

t$ enf$rce a f$reign judgment ($verruling the decisi$n $f the m$ti$ns judge wh$ had f$und a new defence based 

$n a “l$ss $f a meaningful $pp$rtunity t$ be heard”).

27
See f$$tn$te 19, ab$ve.

28
It is n$t appr$priate t$ ask c$unsel t$ $pine that enf$rcement $f the judgment w$uld n$t be c$ntrary t$ public 

p$licy.  Unless $ne sees the judgment, $ne cann$t c$mment $n it.

29
The w$rds in brackets are $ften $mitted, depending $n the fact situati$n.


