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COMMERCIAL LIST 

RE: York University, Plaintiff 

AND: 

Michael Mal'kicevic, Janet Fleming, Mirna Veronica Markicevic, Aleeyah 
Apparel Inc. operating as A· Tech Construction and Design Inc., Aleeyah Inc., 
AFC Inc. operating as Arsenal Facility Consulting Inc" TOl'Onto Engineering 
Company, Guga's International, Canadian & American Concrete Renovation & 
Drain-Layer Ltd., Roman Ritacca, Luigi Lato, Phil Brown, Riaz Jadavji, Helen 
Saoulli, Guram Sekhniashvili, Gia Sekhniashvili, John Doe #1, John Doe #2, John 
Doe #3, Jane Doe #1, Jane Doe #2 and Jane Doe #3, Defendants 

BEFORE: D. M. Brown J. 

COUNSEL: W. McDowell, D, Varah and B. Kolenda, for the Plaintiff 

HEARD: 

B. Shiller, for the Defendant, Michael Markicevic 

1. Caylor and M. Paris, for the Defendants, Janet Fleming and Mirna Veronica 
Markicevic 

October 30, November 2 and 5, 2012 

REASONS FOR DECISION 

I. Summary Judgment motion to dismiss the action and a motion to grant a Mareva 
injunction, Anton Piller order and certificates of pending litigation 

[I] York University commenced this action against Michael Markicevic, its former Assistant 
Vice-President and Head of Campus Services and Business Operations, together with the other 
defendants, for damages in the amount of $3 million for deceit, conversion and conspiracy. On 
June 14, 2012, York moved for an Anton Piller order and an interim Mareva injunction, That 
day Newbould J, issued a consent order adjoul'Iling that motion, but granting interim preservation 
orders which restrained Michael Markicevic, his wife, Janet Fleming, his daughter, Mirna 
Veronica Markicevic and a related company, from dealing with specified assets, 

[2] York's motion carne back on before me 011 October 30, 2012. At the same time, Michael 
Markicevic, Janet Fleming and Mirna Markicevic moved for summary judgment dismissing the 
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action against them or, alternatively, summary judgment dismissing York's claim that the 
transfer of residential property at 211 Osprey Height, Duntroon, Ontario (the "Duntroon 
Residence"), from Michael to Janet was a fraudulent conveyance under the Fraudulent 
Conveyances Act, RS.O. 1990, c, F.29. 

[3] At the conclusion of the motions on November 5, 2012, I continued the consent 
preservation orders until the release of these Reasons. I will first deal with the defendants' 
summary judgment motion, and then with Y01'k'S motion for injunctive relief. 

II. Defendants' motion for summary judgment: the evidence 

A. Marldcevic's role at York 

[4] York's Campus Services and Business Operations ("CSBO") depallment handles all of 
the construction, maintenance and operations for its two campuses at Keele and Glendon 
College. The CSBO was pcut of York's Finance and Administration Division, and CSBO's 
procurement requirements were handled by the Procurement Services department of the Finance 
Division. York had put in place a number of formal procurement policies. 

[5] Michael Markicevic joined York in late 2004 as the Executive Director, Security, Parking 
and Transportation Services, and in early 2006 he became Assistant Vice-President, CSBO. His 
responsibilities latel' expanded to include facility services. By May, 2007, Markicevic was 
supervising 1,000 employees and managing an annual operating budget of about $120 million 
and a capital budget ranging from $40 to $180 million. By the time of his telmination in 
Febl1lary, 2010, Markicevic's base salary had risen to about $200,000. 

B. York obtains information about Marldcevic's conduct 

[6] In its evidence York stated that in the last quarter of 2009 Noel Badiou, the Director of 
Human Rights Office, received infOlmation that Markicevic had bullied some employees and 
"also received some documentation from one of these employees pW'Porting to demonstrate that 
Mr. Markicevic had engaged in finCUlcial improprieties". The employees who proVided this 
initial information were not prepared to be named. 

(7] On December 16, 2009, however, Badiou met with an individual who provided 
information about alleged harassment by Mcu'kicevic and "the fact that he had heard information 
about financial improprieties". In its materials York described this employee as the 
Whistle blower. Badiou communicated this information to York's President on December 17, 
and he agreed to report back to the President on January 17,2010. 

[8] Markicevic deposed that in late 2009 he began to hear rumours that York was 
investigating the possible misappropriation of materials, but he had no indication the 
investigation involved him. 

[9] Markicevic and his family spent the Christmas holidays at the house in Duntroon. He 
testified that York's General Counsel, Harriett Lewis, mentioned to him before Christmas that 
she had a farm in the area and would visit him if she had the chance. Mcu'kicevic found that odd. 
Around New Year's Day 2010 Lewis called, and she and her husband ended up dropping in on 
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the Markicevics at their Duntroon house. Markicevic recalled that they asked some questions 
about the construction of the house. 

[10] Gary Brewer, York's Vice-President, Finance and Administration, and Markicevic's 
superior, deposed that "an allegation arose in late 2009 and eady 2010 that Markicevic was 
involved in an invoicing scheme". Brewer dismissed the allegation as an unsubstantiated 
rumour. He then found out "in early 2010 that there were some documents that may have 
indicated Markicevic's involvement jn misappl'Opriated material." 

[11] Later in January, 2010 Markicevic leamed f\'Om one of his subordinates, Dam lerullo, 
that the allegations at the centre of York's investigation concerned Markicevic. 

[12] Markicevic deposed that he thought the allegations against him might involve an attempt 
by Jack McCann, a York carpenter and the incumbent President of CUPE Local 1356, to curry 
favour with his members by appearing tough on the management of CSBO. Markicevic met 
McCarm and other members of the Local executive on January 27, cautioned them against 
dragging CSBO management into the Local's pending election, and he gave McCann a letter. In 
that letter Markicevic stated that there appeared to be "concerns emanating from some CUPE 
Executive members that York employees affiliated with CUPE are perfOiming work on my 
private residence at York's expense", and he put McCann on notice that he considered such 
accusations to be libelous and slanderous. That same day Markicevic sent a copy of the letter to 
his superior, Brewer, stating: "Please interpret this as my need to extricate CSBO management 
from being pulled into the ongoing CUPE pre-election feuding". 

[13] According to Markicevic, on January 27 he met with Brewer who confirmed that York 
was investigating allegations that he was bullying employees and misappropriating York 
materials. Brewer said that York had been investigating these allegations for over a month. 

[14] On January 28 Markicevic emailed Brewer and Lewis acknowledging that there had been 
allegations with respect to "my involvement in the misappropriation of University resources" and 
stating: 

My understanding is that once again such information is unsubstantiated and to date I 
have no documentation or am I aware of who my accuser is or what the factual elements 
of the allegations are. I trust this will be made clear at our Friday meeting with Harriet. 

As for the misallocation of University resources, I will remind you that one of my first 
management initiatives at York was to work with Procurement to vastly improve and 
tighten Procurement policy and procedures within CSBO. 

The establishment of a separate and objective financial control process within CSBO has 
received numerous accolades from our Audit depal1ment. 

My willingness to effectively steward and manage University reSoUrces in a consistent 
and plUdent manner with the upmost of integrity, I suggest to you, is unquestionable. 



Jan,21, 2013 10:00AM No,4223 p, 5/42 

- Page 4 

[15] On January 29, 2010, York's in-house counsel, Harriet Lewis, met with the 
Whistieblower who relayed complaints about bullying by Markieevie experienced by himself 
and otiler employees, Ms, Lewis did not file an affidavit on these motions, The evidence about 
what transpired at that meeting with the Whistleblower came from an affidavit filed by Bruno 
Bellissimo, the Director, Internal Audit, of York. According to Mr, Bellissimo, during fuat 
meeting: 

[T]he Whistleblower also advised [Lewis] that anofuer employee had been asked to sigl1 
an invoice for emergency work that he did not believe was in fact completed. The 
Whistleblower provided a copy of the invoice issued by the defendant, AFe Inc., a 
memorandum from two senior employees approving the invoice and a sole/single source 
certification. He also provided, among other fuings, requisitions for materials, including 
paint and oak lumber, which he alleged were diverted for Mr, Markicevic's personal use. 
The Whistleblower alleged that these documents suggested inappropriate financial 
activities by senior members of CSBO, including Mr. Markicevie. The allegations of 
financial impropriety related to: 

(a) an invoice in the amount of approximately $23,000 for locksmith services 
fue University never received; 

(b) the purchase of approximately $15,000 of flooring supplies that fue 
University nevel' received; and 

(c) expenditures in respect of painting labour and materials amounting to 
approximately $9,000 that the University did not require and never received. 

[16] Bellissimo deposed that he first learned about the Whistleblower on February 1,2010, at 
which time the President asked him to investigate the specific allegations and to determine 
whether they had any basis in fact. 

C. Friday, January 29, 2010 meeting between York officials and Marldcevic 

[17] Gary Brewer deposed that in late January, 2010, Markicevic asked to meet with him. A 
meeting anlongst Brewer, Lewis and Markicevic took place on January 29, 2010. Markicevic 
described his recollection of that meeting in his affidavit; Brewer concurred with most, but not 
all, of Markicevic's account. Brewer agreed with the following portion of Markicevic's 
recollection of the meeting: 

On January 29,2010, I met with Brewer and Lewis to discuss the allegations against me, 
Lewis advised that, in addition to the complaints regarding my management style, an 
unnamed person had alleged that I had misappropriated hardwood flooring material, 
commercial locks and painting material purchased for York. Lewis indicated that it was 
alleged that fue materials had been lIsed in my "residence at Bathurst and Rathburn". I 
explained that I have never owned or rented any property near Bathurst Street or 
Rathbum Road and advised that I was living in my daughter's home at 124 Wooodville 
Drive, Vaughan, Ontario ("124 Woodville"). I have since learned that Bathurst Street 
and Rathburn Road do not meet. 
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I also explained that the hardwood and locks at 124 Woodville had been installed by the 
builder, explained that commercial locks would not work in a residential home and 
denied that I had misappropriated any painting materials.,. 

I asked Lewis for the name of her source for the allegations. Lewis refused. She did 
indicate that the source had heard the allegations on a second or third-hand basis, 

[18] Markicevic went on to depose that he had offered to take Lewis and Brewer to the 124 
Woodville property (the "Vaughan Residence"), and that while Brewer had approved of the idea, 
Lewis rejected it saying that "that's not what the President wants", Brewer disputed that he had 
agreed with the idea, and he denied that Lewis made the statement Markicevic attributed to her. 

[19] According to Markicevic, Lewis said the investigation into the allegations had been going 
on for some time and was continuing, Brewer recalled that as the meeting progressed 
Markicevic began pushing for details and "Lewis mentioned something ahout locks and doors 
but indicated throughout that the investigation was just starting": 

At that point, we could not know whether the allegations were true, and both Lewis and I 
conl1l1unicated this to Markicevic but indicated that we had to investigate. 

[20] After the meeting Markicevic spoke with Brewer in his oflice, and there is no dispute that 
Brewer suggested Mw:kicevic take some vacation time to be away from York. Markicevlc sellt 
Brewer an email on the evening of January 29 summarizing the discussions they had had that 
day. As to the allegations made against him, Markicevle wrote: 

Harriet advised that there is some documentation showing hardwood flooring material 
was purchased and was not installed at Glendon, 

Further Harriet advised it is verbally alleged that this missing material ended up in my 
residence at Bathurst and Rathburn (nowhere near where I reside). 

Harriet advised the materials in question are commercial door hardware taken fi'om Vari 
Hall .. ,hardwood flooring intended for Glendon, , . and various paint materials all of which 
are alleged to have been installed in my residence at Bathurst and Rathbum. 

HalIiet stated that she would be obtaining a written statement confilming the allegation 
that the hardwood flooring materials was ordered and that it was not installed at Glendon. 

I am left to understand the situation as follows ... person A prOVided person B (a person in 
authority) with some SOlt of document indicating that the material., ,hardwood 
flooring ... was purchased and not installed at Glendon and alleged verbally that I had the 
hardwood flooring installed in my house. Person B, having this information went to Noel 
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B (York University Office of Human llights) and provided him with this information. 
Noel brought it to the attention of senior management", who has decided to conduct a full 
investigation based on this information with an anticipated hope that fulther information 
was coming forward in writing not to substantiate a reasonable probability that I stole the 
material but that someone told them I stole the material and that it was not installed at 
Glendon, 

AGAIN, GIVEN THAT THE SIMPLE SOLUTION IS TO DETERMINE WHETHER 
OR NOT I HAVE THE HARDWOOD FLOORING IN MY RESIDENCE AS 
ACCUSED, I OFFERED TO IMMEDIATELY MAKE MY RESIDENCE AVAILABLE 
FOR INSPECTION". THIS WAS DECLINED. 

To be absolutely c1ear .. .I do not have any door hardware ... hardwood floors ... 01' painting 
materials that belong to York University and I am pleased to offer any York University 
employee to inspect my residence for stolen materials, 

D. Monday, February 1, 2010 termination of Markicevic 

[21) Late on the morning of February 1, Markicevic emailed Brewer outlining what he would 
consider acceptable conditions for the termination of his employment. Those telms included: 

That a "Mutual Joint Release" document be executed to hold each party "halmless" from 
current and future actions," 

[22] There is no dispute that Brewer and Mal'kicevic negotiated the conditions of his 
termination over the course of that day by telephone and, as well, they exchanged faxes of the 
settlement documentation, including a draft release. Brewer deposed that he did not believe the 
allegations being made against Markicevic: 

By Monday, February 1,2010, it became clear to me that Markicevic could not continue in 
his I'Ole. I still did not believe the allegations of fraud against him, but his position required 
that members of both York's administration and the CSBO staff have complete tlUst in 
Markicevic's integrity. The allegations, even if false, had destroyed that tIUSt. I advised 
Mal'kicevic that York would be terminating his employment without cause. 

E. Disputed evidence: the negotiation of the release 

[23] A dispute exists between the parties over the admissibility of the drafts of the release 
negotiated by the palties. I will consider the issue of admissibility shortly, but first let me set out 
the relevant portions ofthe draft documentation exchanged by the parties. 

[24) Late on the aftemoon of FeblUary I, 2010, Brewer faxed Markicevic a draft letter setting 
out the telms of termination, including the draft of a :filii and final release, Paragraph 3 of the 
draft release contained the release of Markicevic by York: 
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In consideration of this Release and Undertaking, YORK UNIVERSITY hereby remises, 
releases and forever discharges the Releasor, of and from all manner of actions, causes of 
action, suits, debts, dues, accounts, bonds, covenants, contracts, complaints, human rights 
applications, claims and demands for money, damages, loss 01' injury of any nature of 
kind whatsoever, existing up to the present time, that York University ever had or now 
has against the Releasor, for Or by reason ot~ or in any way arising out of the Releasor's 
employment with York University, but for claims heretofore unknown to the Releasee 
ariSing out of any illegal acts and for breaches referred to in paragraph 3 hereof 
(emphasis added) 

[25] Markicevic asked for celtain changes to be made to the draft release. He deposed that 
Brewer agreed and sent him a revised draft later that evening at 10:35 p,m. The proposed 
language for the release of Markicevic by York read: 

2. a) In consideration of this Release and Undeltaking, YORK UNIVERSITY (the 
Releasee) hereby remises, releases and forever discharges the Releasor, of and from all 
manner of actions, causes of action, suits, debts, dues, accounts, bonds, convenants, 
contracts, complaints, hUman rights applications, claims and demands for money, 
damages, loss or injury of any nature or kind whatsoever, existing up to the present time, 
that York University and its present and f01mel' directors, officers, employees, Board of 
Governors, agents, servants and insurers as the case may be, ever had or now has against 
the Releasor, for or by reason of, or in any way arising out of the Releasor's employment 
with York University. (emphasis added) 

York also agl'eed not to initiate proceedings against a third party who might claim contribution or 
indemnity from Markicevic, 

[26] Markicevic asked for further changes to the release. Brewer faxed him another draft at 
11 :45 p.m. on February 1,2010 in which the language of York's release read: 

2. a) In consideration of this Release and Undeliaking, YORK UNIVERSITY (the 
Releasee) hereby remises, releases and fOl'ever discharges the Releasor, of and from all 
manner of actions, causes of action, suits, debts, dues, accounts, bonds, convenants, 
contracts, complaints, human rights applications, claims and demands for money, 
damages, loss or injUry of any naMe 01' kind whatsoever, the Releasee ever had or now 
has against the Releasor, that York University and its present and former directors, 
officers, employees, Board of Governors, agents, servants and insurers as the case may 
be, ever had 01' now has against the Releasor, for or by reason of, or in any way arising 
out of the Releasol"s employment with York University. (emphasis added) 

[27] Markicevic signed back the telmination agreement containing this release, Brewer 
signed it on behalf of York University and faxed it back at 12:06 a.m. on February 2, 2010. 
Accordingly, the final, agreed-upon language of York's release read as follows: 

2, a) In consideration of this Release and Undeltaking, YORK UNIVERSITY (the 
Releasee) hereby remises, releases and forever discharges the Releasor, of and from all 
m!llmer of actions, causes of action, suits, debts, dues, accounts, bonds, convenants, 
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contracts, complaints, human rights applications, claims and demands for money, 
damages, loss or injury of any nature or kind whatsoever, the Releasee ever had or now 
has against the Releasor, that York University and its present and former directors, 
oftlcers, employees, Board of Governors, agents, servants and insurers as the case may 
be, ever had or now has against the Releasor, fol' or by reason of, or in any way arising 
out of the Releasor's employment with York University. 

b) York University (the Releasee) confhms that it shall not take any steps or initiate any 
proceedings against the Releasor 01' such entity which might be entitled to claim 
contribution, indemnity or other relief against the Releasor in respect of, or atising out of 
the Releasor's employment with York University. The Releasee acknowledges that the 
Releasor does not, by the consideration aforesaid or otherwise, admit any liabilities or 
obligations of any kind whatsoever. 

c) The Releasee confirms that this Release is a complete bar to any proceeding of any 
kind involving any claim, complaint or demand against the Releasor for any cause, matter 
or thing, except for breaches referred to in paragraph 3 hereof. 

The palties signed formal copies ofthe termination agreement and release later on FebrualY 2. 

F. The termination agreement 

(28] Under the termitlation agreement York paid Markicevic $693,166.43 as salary in lieu of 
notice, together with some other amounts for accl'Ued vacation pay and outplacement services, 
York also agreed to provide "a letter of reference attesting to your service and achievements at 
York University" and the paliies agreed upon a mutually acceptable form of announcement for 
Matkicevic's resignation. 

(29) Bellisimo deposed that "I am advised by Ms. Lewis that, at the time of the letter 
agreement, release and letter of recommendation, the University had no knowledge of the extent 
of Mr. Markicevic's involvement in the invoicing scheme described above, which was only 
uncovered following his departure." Ms. Lewis did not file an affidavit on these motions. 

G. From the termination agreement until the commencement of this action 

[30] Markicevic deposed that following his termination he heard nunours that York was 
continuing an investigation into him, On April 25, 2010, Markicevic emailed Brewer asking 
York to stop "conducting itself in such a manner as to continue to promote its slanderous 
activities against me". He continued: 

To date York through its actions continues to publicly accuse and implicate me in York 
affairs without providing for the slightest opportunity for me to defend myself against 
any and all of its slanderous insinuations. This has nOW gone well beyond the reasonable 
process of "fact-finding" which any York audit and/or investigation may involve, 

To this end I would like to kindly refer you to our formal "agreement" which, I am 
advised Ms. Lewis would like to "tear-up", Fl'ankly, given York's behaviour, I am 
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prepared to, and would welcome any formal process aimed at terminating our agreement 
allowing both sides to pursue other legal means of addressing their respective concerns, 

[31] The next day, April 26, Markicevic emailed Bellissimo that he understood the 
investigation included looking into which York employees had attended his private residence and 
for what purpose, In the COUl'se of his email Markicevic stated that he was copying Brewer and 
Lewis "to ensure all the relevant parties are aware given the serious nature of York's actions and 
the terms and conditions of my 'Severance Agreement'''. The same day Markicevic emailed 
!reu110 stating that York was "continuing to investigate me and tie me to Phil [Brown) ... " 

[32] According to Bellissimo. between February and August, 2010, York's Internal Audit 
department conducted an investigation which resulted in July 28 and August 10, 2010 reports. 
The July 28 report concluded: 

Based on our analysis, we have concluded that all payments made to A-Tech 
Constmction & Design and Aleeyah Inc, were fraudulent and that York University did 
not receive the services claimed, The invoices were approved and submitted for payment 
as instructed by Mr. Brown and Mr. Markicevic. 

The August 10 repOit addressed ttansactions involving AFC, painting by Mr. Humberto Correia, 
SBH, Canadian & American Concrete Renovation & Drain-Layer Ltd. and A-Tech Construction 
& Design Inc. 

[33] York then retained Navigant Consulting on August 16, 2010 to review the intelllal audit 
which York had performed and to conduct its own investigation into the misappropriation of 
York funds. Navigant delivered a repOit at the end of May, 2011 in which it repOlted 
discovering a false invoicing scheme involving the diversion of about $1.237 million in 
payments from York to the defendants. 

[34] On January 30, 2011, Markicevic emailed York's President, Dr. Shoukri, stating that his 
solicitors would be contacting the President to discuss Markicevic's continued concems about 
York's investigation. Maddcevic opened his email by Writing: 

A year has past since the UniverSity, acting on mmOUfS, secretly investigated whether I 
had misappropriated university property alleging that I had university owned hardwood 
flooring installed in my residence. 

(35) As to why the investigation was taking so long, Bellissimo deposed: 

The investigation took many months and required the assistance of the Court to obtain 
banking records from various financial institutions and to pelmit York to conduct pre
action discovery so that it could gather sufficient information with which to commence 
legal proceedings, Indeed. it was not until shortly before the 2011 holiday season that 
York had the necessary information with which to launch its claim. 
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H. The allegations in York's Statement of Claim 

[36] York commenced this action on January 26, 2012. It did not serve Markicevic and his 
family with the Statement of Claim until June 9 and 11, 2012, when it served its motion seeking 
injunctive relief. 

H.I Claims lmerted against Marklcevic 

[37] In its Statement of Claim York has advanced two types of claims against Markicevic: (i) 
he approved false invoices for payment by York and divelted some of the payments to his 
personal benefit; and, (Ii) he misused university resources for personal use umelated to his 
employment and diverted services away from the university to improve family residences at 
York's expense. 

[38] As to the first type of claim, in its Statement of Claim York made the following 
allegations against Markicevic: 

(i) SBH Consulting and Project Management Limited ("SBH"), a corporation owned by 
the spouse of Dani Ie1'll1l0, Markicevic's second-in-command, issued invoices to York 
totaling $90,958 for equipment not delivered 01' services not performed, and 
Markicevic knowingly approved the invoices tor payment; 

(Ii) Markicevic approved for payment an invoice from AFC Inc, for the replacement of 
locks and door hardware when, in fact, the work: was cau'jed out internally in the 
University. York alleges that Markicevic received cash from the payment of this 
invoice; 

(iii) Toronto Engine.ering Company submitted invoices for work.it never carried out, and 
Markicevic approved payment of the invoices. York alleges that Markicevic received 
cash from the payment of this invoice; 

(iv) A-Tech ConstlUction and Design Inc. issued invoices to York for work which it did 
not perfOlID or which was performed inte1'llally or by another vendor. Mal'kicevic 
approved payment of the invoices by York. In its claim York pleaded that it required 
"the assistance of the various interim orders sought herein to uncover the true nature 
of the invoicing related to these entities and individuals, and their relationship to 
Mru:kicevic and the other defendants"; 

(v) Canadian & American Concrete Renovation & Drain-Layer Ltd. ("CACRD"), a 
company owned by Roman Ritacca, issued invoices to York tor the replacement of 
96 drains when, in fact, it only replaced 52 drains. Ierullo approved payment of the 
invoices, York pleaded: 

Appl'Oximately $122,300 of the $350,000 received by CACRD from York was 
used for labour and materials relating to work completed by Ritacca on the 
Residences owned by Markicevic family members, including the purchase of a 
Jacuzzi for the Residence at 124 Woodville Drive. 
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For ease of reference, I will refer collectively to these allegations as the Wrongful Invoicing 
Claims, 

(39] As to its allegations that Markicevic divelted materials and services for personal home 
improvements, York pleaded, in paragraph 76 of its Statement of Claim, that three York 
employees spent prolonged periods of time, at the instruction of Matkicevic, providing painting, 
calpenter and electrical service work to the residences at 124 Woodville Drive, Vaughan and 211 
Osprey Heights, Duntroon. In respect of two of the persons, York alleged that Matkicevic had 
represented to the individuals that York had authorized the work; the third person did not submit 
any timesheets to York for the work performed. However, York claimed that "the work and 
services carried out by these individuals were paid for by the University, without its knowledge 
or authorization". I will refer to these allegations as the Residence Impl'Ovement Claims, 

H.2 Claims asserted against Janet Fleming and Mirna Markicevic 

[40] As against Markicevic's wife, Janet Fleming, York asselts the following claims: 

(I) The conveyance by Markicevic to his wife on July 5, 2010 of the Duntroon Residence 
is void as a fraudulent conveyance and York is entitled to a cel"tificate of pending 
litigation; 

(ii) Damages representing the value of unlawful improvements made to the Duntroon 
Residence, together with a declaration that such improvements using York funds and 
materials are held in constmctive trust in favour of York. 

(41] As against Markictlvic's daughter, Mirna Markicevic, York claims: 

(i) Damages representing the value of unlawful improvements made to the Vaughan 
Residence, registered title of which is in Mirna's name, together with a declaration 
that such improvements using York funds and materials are held in constructive trust 
in favour of York. 

[42] Y OI'k has sought damages against all defendants, including Janet Fleming and Mima 
Markicevic, for deceit, conversion and conspiracy, as well as orders that they disgorge all monies 
and profits as II consequence of any wrongdoing perpetrated upon York by them. As palt of 
general pleas against all defendants, York alleges that Janet and Mirna (i) received the benefit of 
the proceeds from payment of the unlawful invoices by York and conspired to cover up theil' 
wrongful activities and (ii) were complicit in the breaches by Markicevic and another York 
employee. Phil Brown, of their employment and fiduciary duties to York, acting "in concert with 
Markicevic and Brown to elicit a financial benefit and participated in efforts to cover up and 
conceal this deceitful conduct, the purpose of which was to injure the University and to profit 
hom their wrongful conduct." 

III. Summary judgment motion: positions of the parties 

(43) Mal'kicevic, Fleming and Mima Markicevic seek summary judgment dismissing the 
action against them pursuant to the terms of the Release which York granted to Markicevic. 
Specifically. they argue that: 
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(i) By its terms the Release barred any claim York might have in the future; 

(li) The evidence of the changes made to the language of the Release during its 
negotiation indicated that the parties intended to include in the Release the claims 
now asserted by York; 

(iii) At the time the Release was signed York knew or could have known of the invoicing 
scheme it now alleges against Markicevic; and, 

(iv) The fraudulent conveyance allegation in respect of the Duntroon property makes no 
sense in light of evidence that the transfer was made pursuant to a long-standing 
separation agreement between Markicevic and Fleming, 

[44] York opposed the granting of sununary judgment on the following grounds: 

(i) The plain terms of the Release provided that York's action was not barred against 
Markicevic; 

(ii) Fleming and Mirna Markicevic were third parties to the Release and therefore unable 
to benefit from it; 

(iii) Markicevic lied to York to secure his employment, and York sought leave to amend 
its Statement of Claim to plead that Markicevic' s lies in obtaining his position at 
York vitiated his employment contract and the terms of his severance agreement, 
including the Release; and, 

(iv) Genuine issues requiring a trial existed in respect of the transfer of the Duntroon 
Residence from Markicevic to Fleming, including the existence of numerous "badges 
of fraud" and the lack of credibility of the defendants' explanation for the transfer. 

IV. Summary judgment motion: governing legal principles 

A. Motions for summary judgment 

[45] In Combined Air Mechanical Services Inc, v. Flesch, I the Court of Appeal observed that 
the purpose of the new Rule 20 was to eliminate unnecessary trials, not to eliminate all trials? In 
each case the guiding consideration must be whether the sunun8ry judgment process, in the 
circumstances of a given case, will provide an appropriate means for effecting a fair and just 
resolution of the dispute before the COUlt? The appropriateness of a summary judgment motion 

12011 ONCA 764. paras, I and 2, 
2 ibid, para. 38 
3 ibid., para. 38 
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for the final determination of a claim on its merits, instead of proceeding to trial, depends on the 
nature of the issues posed and the evidence led by the parties,4 

[46] As the Court of Appeal noted, generally speaking there are three types of cases that are 
amenable to summary judgment: (i) cases where the parties agree that it is appropriate to 
determine an action by way of a motion for summaly judgment; (ii) cases where the claims or 
defences are shown to be without merit in the sense that they have no chance of success; and, 
(iii) cases where the tdal process is not required in the "interest of justice".' In deciding if the 
powers under Rule 20.04(2, I) should be used to weed out a claim as having no chance of success 
or be used to resolve all or part of an action, the motion judge must ask the fol1owing question: 
can the full appreciation of the evidence and issues that is required to make dispositive findings 
be achieved by way of summary judgment, or can this full appreciation only be achieved by way 
ofa tdal?6 

[47] The full appreciation test requires a motion judge to do more than simply assess if he is 
capable of reading and intelpreting all of the evidence that has been put before him; a motion 
judge is required to assess whether the attributes of the trial process are necessary to enable him 
to fully appreciate the evidence and the issues posed by the case. In making this determination, 
the motion judge is to consider, for example, whether he can accurately weigh and draw 
inferences from the evidence without the benefit of the trial narrative, without the ability to heal' 
the witnesses speak in theit own words, and without the assistance of counsel as the judge 
examines the record in chambers? Unless full appreciation of the evidence and issues that is 
required to make dispositive findings is attainable on the motion record as may be 
supplemented by the presentation of oral evidence under Rule 20,04(2,2) - the judge calUlot be 
"satisfied" that the issues are appropriately resolved on a motion for summary judgment. 8 

B, Interpretation of releases 

(48] Geoff Hall. in Canadian Contractuallntelprefatlon Law, Second Edition, summarized 
the general principles conceming the interpretation of releases as follows: 

A release is a contract, and the general principles governing intelpretation of contracts 
apply equally to releases. However, there is also a special rule which is super added onto 
the regular ones. This rule comes from London and South Western Railway v, Blackmore, 
an 1870 decision of the House of Lords. The rule in London and South WeSTern Railway 
holds that a release is to be interpreted so that it covers only those matters which were 
specifically in the contemplation ofthe parties at the time the release was given. The mle 
allows the court to consider a fairly broad range of evidence of surrounding 
circumstances in order to ascertain what was in fact in the specific contemplation of the 

'ibid., para. 39, 
, ibid, paras, 40 to 45. 
6 Ibid" para. 50. 
; Ibid" paras. 53·54. 
8 Ibid., para, 55. 
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parties at the relevant time, and it is not uncommon for a significant amount of extrinsic 
evidence to be examined when the rule is applied, However, like the law of contract 
interpretation generally, the scope of permissible extrinsic evidence does not extend to 
evidence ofthe parties' subjective intentions; such evidence is strictly inadmissible.9 

[49] In Bank of British Columbia Pension Plan v, Ka/ser lo the British Columbia Court of 
Appeal expanded on those general principles: 

Chitty on Contracts I sums up the relevant case law with respect to the interpretation of a 
discharge of a contract or release as follows (pp. 1074-5): 

1. No particular form of words is necessary to constitute a valid release. Any 
words which show an evident intention to renounce a claim or discharge the 
obligation are sufficient. 

2. The normal rules relating to the construction of a written contract also apply to 
a release, and so, a release in general terms is to be construed according to the 
particular purpose for which it was made, 

3, The COUlt will construe a release which is general in its terms in the light ofthe 
circumstances existing at the time of its execution and with reference to its 
context and recitals in order to give effect to the intention of the palty by whom it 
was executed, 

4. In particular, it will not be constmed as applying to facts of which the paliy 
making the release had no knowledge at the time of its execution or to objects 
which must then have been outside his contemplation. 

5. The construction of any individual release will necessarily depend upon its 
particular wording and phraseology. 

In a recent decision in this Court, Hannan v. Methanex CO/P, (1998), 46 B.C.L.R. (3d) 
230 at 241, Donald J.A. (for the COUlt) quoted with approval this passage from While v. 
Central Trust Co. (1984), 7 D.L.R. (4th) 236 (N.B.C.A.), where La Forest lA. (as he 
then was) said this, at pp. 247-8: 

By referring to what was in the contemplation of the parties, Lord Westbury was, 
of course., not opening the door to adducing evidence of what was actually going 
on in their minds, sti1lless to making inferences about it. Such considerations are 
relevant solely to issues such as undue influence, mistake, fraud and the like 

9 Geoff R. Hall. Canadl(ln COnI/wIlla! Inlerprelation Lmv, Second Edilion (Toronto: LexisNexis, 2012), §7.1 0.1. 
10 2000 BCCA 291. paras, 17 and 18. 
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which have no application here. What the statement quoted means is that in 
detelmining what was contemplated by the parties, the words used in a document 
need not be looked at in a vacuum. The specific context in which a document was 
executed may well assist in understanding the words used, It is perfectly proper, 
and indeed may be necessary, to look at the surrounding circumstances in order to 
asceltain what the parties were really contracting about. Fol' authority for the 
foregoing propositions, see in addition to the cases to which I expressly refer, 
those cited in Halsbury'g Laws of England, 4th ed., Vol. 9, pp. 412-3, and Vol. 12, 
p.642 ... 

[50] The circumstances surrounding the making of the release do not include either party's 
own reasons for wanting a pmticular clause or form of words used in a document 01' any 
pmticular su~ject addressed by it, II nor does it include evidence of what may have been said in 
negotiations or draft agreements. 12 

[51] In the present case York's claims against Markicevic sound in fraud. While there is no 
legal impediment to granting the release of an antecedent claim in fraud, the general language of 
a release will only cover such a claim provided it was in dIe contemplation of the pal1ies to the 
release at the time it was given. 13 

(52] Finally, in its 2001 decision in Bank a/Credit and Commerce International SA v, Ali, the 
House of Lords held that if paliies to a release intend to provide for the release of rights and the 
surrender of claims of which they have no knowledge, then they should use specific language 
which leaves no room for doubt that such was their intentioll. 14 FUlther, where the party 
receiving the benefit of the release knew that the other party might have a claim and also knew 
the other party was ignorant of the claim, taking a general release without disclosing the 
existence of the possible claim would constitute unacceptable sharp practice for which a remedy 
should be provided. 15 

V. Analysis of the summary judgment motion by Marldcevic 

[53] Turning to the motion for summary judgment by Markicevic to dismiss the action against 
him on the basis of the Release, for several reasons I am not satisfied that he has demonstrated 
that no genuine issue requiring a trial exists as to whether the Release stands as a complete 
defence to York's claims. 

II Pendel1lille Apts. Developmellt Partnership Y. Cressey Development COI1J, (1990), 43 B C.LR (2d) 57 
(B.C,c'A.), 
12 Athwal v. Black Top Cabs Ltd, 2012 BCCA 107, pam, 45; P.e. Devlin Law Corp, v, 403827 B.C. Ltd .. 2011 
BCSC 1255. para. 29, 
" ATB Financ;al v. Metcalfe & MansJleld AlteI'Jwtil'e Investments II Corp" 2008 ONCA 587, para, 1 I I, 
.. [2001]1 All ER 961 (H.L.), para, 19, 
IS Ibid., para. 32. 
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A. Evidence of subjective intent and drafts of the release most likely inadmissible 

[54] First, the case law is consistent in stating that when considering the circumstances 
surrounding the negotiation of a contract, including a release, a court cannot admit evidence of 
the parties' subjective intentions. This is so because, as explained by the Court of Appeal in 
Dumbrell v, The Regional Group ojCompanies Inc.: 

In sharp conu'ast with civil legal systems the common law adopts a largely objective 
theory to the interpretation of contracts. The purpose of the interpretation of a contract is 
not to discover how the parties understood the language of the text, which they adopted. 
The aim is to deteml.ine the meaning of the contract against its objective contextual 
scene. By and large the objective approach to the question of construction serves the 
needs of commerce. 16 

In the present case, that principle would result in the exclusion of those portions of Markicevic's 
affidavit in which he deposed to what he understood he was securing from the various changes 
made to the drafts of the release. 11 

[55] As to the admissibility of the evidence conceming pre-contract negotiations, the 
Canadian case law has held that the factual matrix does not include evidence of negotiations, 
except perhaps in the most general of terms, such as to understand the genesis, aim or reason for 
the negotiations. IS The treatment of dl'afts of an agreement was sunmlarized by Geoff Hall as 
follows: 

It has long been established in Canada that prior drafts and evidence of the negotiations 
leading up to a final agreement may not be considered as part of the interpretative 
process. This represents one of the few areas to which the factual matrix does not extend, 

However, the rule has an important exception: it does not extend to preclude the 
admission of evidence of prior drafts and negotiations showing pertinent sUlTounding 
circumstances other than the parties' subjective intentions. From the perspective of 
contractual interpretation, there would seem to be considerable logic to this exception, 
Contractual interpretation is fundamentally about finding the correct meaning by 
considering both the words the patties agreed upon and the context in which the words 
were used, Prior drafts and evidence of negotiation may in some cases be quite helpful in 
setting the context for a final agreement and thel'eby assist in ascertaining meaning 

16 (2007),85 O.R (3d) 616 (C.A.), pam. 56. 
11 Affidavit of Michael Markicevic slVorn July 23,2012, paras. 11 and 73. 
18 Hall, supra., §2J.4. 
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conectly, As long as such evidence does not touch uRon subjective intention, it is 
difficult to see such evidence as objectionable in principle. 9 

[56] A different approach was advocated by Peter Howard and Samaneh Hosseini in a recent 
atticle dealing with the admissibility of evidence of negotiations and drafts: 

It is also stated quite baldly that evidence as to negotiations and drafts is not admissible 
as part of the factual matrix. There is indeed some support found for that in the seminal 
case of Pl'enn v. Simmonds and, as will be seen, in other English authority. However, 
there is in practice and in effect, no such blanket rule, It is possible to adduce such 
evidence in atl appropriate case atld there is Some case law to that effect as well. The 
lingering effect of the older statement of the rule survives in some Canadian judgments 
today and serves only to obscure the analysis that ought to occur.lQ 

The authors made an interesting proposal that much of the uncertainty in this area of law could 
be reduced if parties included in their contract a provision which described the specific evidence 
which would be admissible for the purpose of interpreting their agreement. 

[57] For the purposes of deciding this summary judgment motion, the binding governing 
principles would exclude the use which Mat'kicevic seeks to make of the drafts of the Release 
which passed between Brewer and himself on February 1 and 2, 2010. He sought to use such 
drafts as evidence of the subjective intention of the parties, and our principles of contractual 
interpretation do not permit such a use. 

B. The language of the Release did not cover "future claims" 

[58] TUlning, secondly, to the actual language used by the parties in the Release, York 
released Markicevic fi'om any claims which it "ever had or now has" against Markicevic "for or 
by reason of, 01· in any way arising out of the Releasor's employment with York University". 
This general language of the release did not refer to future claims. Courts have made ciear that 
specit1c language is required in order to release future claims, For example, in Privest 
Properties Lrd. v. Foundation Co. of Canada Ltd the British Columbia COUlt of Appeal 
observed that had the parties not intended the release to cover only claims existing up until the 
time ofthe document: 

[I]t would have been an easy matter to use more expatlsive wording, such as ", .. all 
claims and demands howsoever and whensoever arising, whether known or unknown, 
which each may have now or hereafter against the other". (See, e.g., Bank of Montreal v. 

19 Hall, supra" §3.l.I. 
2. Peter F.C. Howard and Salll811eh Hosseini, Evidence and Process ill COllodioll COlirl jor COII/ract Inlelpretation: 
Time fo Grasp the Nellie on Drqf/s, Negotiations & Communicated Subjective Intention, 2012 Annual Review of 
CivIl Litigation (ToroIlto: Carswell, 2012), p. 181. 
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Irwin (1995) 6 B,C,L.R. (3d) 239, where this Court gave full effect to a release of all 
claims "whether known 01' unknown, suspected or unsuspected. ,,)21 

On its face the Release did not contain language dealing with future claims, 

C. Knowledge of York as releasor at the time of the Release 

(59] Third, what, then, were the claims released by York? Although the Release did not 
contain any recitals, the parties did adduce some evidence about the circumstances existing at the 
time of the Release's execution and, more specifically, what facts were 01' were not within the 
knowledge of York at the time of its execution. Prior to the execution of the Release, the parties 
had engaged in the following conversations about the allegations which had been made against 
Markicevic: 

(i) from Markicevic's January 27 emails to McCann, he understood that there appeared 
to be "concerns emanating fi'om some CUPE Executive members that York 
employees affiliated with CUPE are perfOiming work on my private residence at 
York's expense"; 

(li) at his January 27 meeting with Brewer, Markicevic learned York was investigating 
allegations he had misappropriated materials. His January 28 emails to Brewer and 
Lewis referred to allegations that he had been involved in the misappropriation of 
University resources; 

(iii) at their January 29 meeting Markicevic and Brewer discussed complaints that 
Markicevic had misappl'Opriated hardwood flooring material, commercial locks and 
painting material purchased for York for use in his residence. Brewer recalled that as 
the meeting progressed Markicevic began pushing for details and "Lewis mentioned 
something about locks and doors but indicated throughout that the investigation was 
just starting"; and, 

(iv) Mal'kicevic's email to Brewer on the evening of January 29 also referred to 
allegations that hardwood flooring, commercial door hardware and paint materials 
had been used or installed in Markicevic's house. 

Following the Release's execution, Markicevic wrote to the President on January 30, 2011 
stating: 

A year has past since the university, acting on rumours, secretly investigated whether I 
had misappropriated university pl'Operty alleging that I had university owned hardwood 
flooring installed in my residence. 

21 (1997), 145 D,L.R, (4,h) 729 (B.C.CA), para, 13, 
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[60] Evidence was also adduced about the information York had obtained concerning the 
allegations before it executed the Release: 

(i) in last quarter of 2009 Badiou received information that Markicevic had engaged in 
"financial improprieties"; 

(ii) Brewer recalled that an allegation arose in late 2009 and early 2010 that Markicevic 
was involved in an invoicing scheme and, in early 201 0 he found out that there were 
some documents that may have indicated Markicevic's involvement in 
misappropriated material; 

(iii) at a January 29, 2010 meeting with the Whistleblower Lewis learned: 

[T]hat another employee had been asked to sign an invoice for emergency work that 
he did not believe was in fact completed, The Whistleblower provided a copy of the 
invoice issued by the defendant, AFC Inc., a memorandum from two senior 
employees approving the invoice and a sole/single source cetiification. He also 
provided, among other things, requisitions for materials, including paint and oak 
lumber, which he alleged were diverted for Mr. Markicevic's personal use. The 
Whistleblower alleged that these documents suggested inappropriate financial 
activities by senior members of CSBO, including Mr. Markicevic. The allegations of 
financial impropriety related to: 

(n) an invoice in the amount of approximately $23,000 for locksmith services 
the University never received; 

(b) the purchase of approximately $15,000 of flooring supplies that the 
University never received; and 

(c) expenditures in respect of painting labour and materials amounting to 
approximately $9,000 that the University did not require and never received, 

[61] The Markicevic moving parties have not demonstrated that, when taken as a whole, this 
evidence disclosed that York has no chance of success in establishing that at the time it executed 
the Release it had no knowledge of the allegations concerning the Wrongful Invoicing Claims 
which it has pleaded. The evidence suggests that at the time of the Release York's knowledge 
was limited to allegations concerning the Residence Improvement Claims and, even in respect of 
those claims, to nalTow allegations concerning locks, hardwood flooting and painting, not the 
more extensive Residence Improvement allegations asserted by York in its Statement of Claim. 
In sum, a dispute exists about the scope of the claims extinguished by the Release. 

D. The validity of the Release 

(62] In this case it is not possible to determine the disputes about the scope or validity of the 
Release because oftwo related factors. 

[63] First, York has put the validity of the Release in issue. York argued that the Release 
should be set aside because Markicevic, as a fiduciary, failed to disclose the full extent of his 
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alleged fraud before contracting with York for his termination. In his Statement of Defence 
Markicevic denied York's allegation that he was a fiduciary. Nonetheless, the undisputed 
evidence showed that as Assistant Vice-President, CSBO, Markicevic supervised large operating 
and capital expenditure budgets so, in light of that evidence, it cannot be said that York has no 
chance of success of establishing that Markicevic owed it fiduciary duties, 

[64] York pointed to cases which have held that where a person releases another who stands in 
a fiduciary position as a result of the non-disclosure of material information by the tlduciaq 01' 

by his misrepresentation of the true state of affairs to which the release is directed, the release 
will not bat, an action against the fiduciaty."l, York submitted that had it known the full extent of 
Markicevic's fraud when it terminated him, it never would have given him a release, 

[65] Markicevic relied on the decision of the Alberta Court of Appeal in Radhakrishnan v, 
University or Calgary Faculty Assn. (c.o.b. TUl"'FAy23 to make two points. He contended that 
mere proof of fraud was insufficient to set aside a release in the absence of proof of materiality, 
actual inducement and prompt repudiation on learning the truth. Mal'kicevic contended that 
York never relied on anything he told them around the time of his telmination because Lewis and 
Brewer informed them that York's inVestigation would continue. But that submission overlooks 
the statements in the case law that non-disclosure of material facts by a fiduciary may also result 
in the voiding of a release, The materiality of the misconduct alleged by York cannot be 
disputed; the allegations are most serious ones. And, Bellissimo deposed that it was not until late 
2011 that York possessed sufficient facts to launch its claims, which it did in January, 2012. In 
its Statement of Claim York sought the repayment by Markicevic of the temlination payments 
and pleaded that at the time of his termination he had actively deceived and took steps to conceal 
from the llnivel'sity his misconduct as an employee "(Markicevic) knew that the University was 
unaware of the unlawful invoicing scheme and that it never would have offered severance 
payments to Markicevic or dealt with any of the defendant corporations or individuals described 
herein ill the manner it did, if the true facts had been disclosed to it". 

[66] Matkicevic also relied on the Radhakrishnan case for the proposition that one cannot 
upset a contract for failure to disclose that which one suspected, even if the pruty had a duty to 
disclose the information.24 While the decision does contain that statement, the Alberta COUlt of 
Appeal immediately went on to state that "there need not be full disclosure, despite a duty to 
disclose, in order to have a valid settlement contract, where nondisclosure was in dispuTe", As 
the facts of the Radhakl'ishnan case made clear, at the time of the settlement the plaintiff 
professor was aware that the university possessed a repOli about his performance, suspected it 
was favourable to him, asked for the report, the university refused, but the professor decided to 
settle in any event. 

22 China Software Corp. v. leimbiglel', [1989] B,C,}. No. 1138 (B.C.S.C.); Francis v. Dingman (1983), 43 O.R. (2d) 
641 (C.A.), para. 30. 
2l 2002 ABeA 182. 
24 Radhakrislman, para, 69. 
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[67J In this case Markicevic argued that priOI' to his termination York had heard allegations 
about an "invoicing scheme" involving him, yet decided to proceed with a settlement in the face 
of that intOlmation. While it is true Brewer deposed that in early 20 I 0 he had heard such 
allegations and that Lewis, at her January 29, 2010 meeting with the Whisteblower, received a 
copy of an invoice issued by AFC Inc. for disputed emergency repairs, as well as requisitions for 
materials, including paint and oak lumber, York filed extensive evidence on these motions to 
support its position that it was not aware of the scope and particulars of its Wrongful Invoicing 
Claim until long after the termination agreement, following the completion of its internal audit 
and the Navigant investigation. 

[68] Markicevic submitted that mere suspicion by York of the existence of an invoicing 
scheme was sufficient to undercut its position that the Release did not bar its action. I disagree. 
Which takes me to the second factor why a trial is required to detelmine the disputes about the 
scope and the validity of the Release, The structure of the issues raised in this case makes it 
impossible to determine whether the Release is void for fraud without first dealing with York's 
allegations of fi'mld against Mal'kicevic, both its Wrongful Invoicing Claims and Residence 
Improvement Claims. Markicevic strongly denied the allegations of fraud made against him by 
York. No patty suggested that those allegations could be adjudicated by way of summary 
judgment; obviously, a trial will be required, Therefore, it is not possible for me to conclude, on 
a motion for summary judgment, that Markicevic has demonstrated that York has no chance of 
success in arguing that the Release was void by reason of material non-disclosure 01' fraudulent 
misrepresentation on his part, Whether the Release provides Markicevic with a full defence to 
York's action requires, on the complex facts of this case, a trial. 

[69] In light of that conclusion, I need not address, on this motion, York's argument that the 
termination agreement could be set aside by reason of after-acquired cause relating to 
misrepresentations York alleged Markicevic made about his academic qualifications when he 
initially applied for a job with York, 

[70] For these reasons I am not prepared to grant Markicevic's summary judgment motion. A 
trial is required. 

VI. Analysis of the summary judgment motion by Mirna Markicevic 

[71] Although Mirna is not a party to the Release, she submitted that because section 2(b) of 
the Release prevented York from commencing any action against a person who could claim 
contribution 01' indemnity against her fathel', she was entitled to the benefit of the Release since if 
she was found liable to York, she could seek contribution or indemnity ii-om her father. 

[72] As I have found that a genuine issue requiring a trial exists in respect of the validity and 
scope of the Release, Mirna is not entitled to summary judgment. 

VII. Analysis of the summary judgment motion by Fleming 

A. Defence based on reliance on the Release 

(73] Similarly, Janet Fleming, while not a pmty to the Release, submitted that because section 
2(b) of the Release prevented York from commencing any action against a person who could 
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claim contribution or indemnity against her husband, she was entitled to the benefit of the 
Release since if she was found liable to York, she could seek contribution or indemnity [tom 
Michael. 

[74] As I have found that a genuine issue requiring a trial exists in respect of the validity and 
scope of the Release, Fleming is not entitled to summal)' judgment on the basis of the Release, 

D. Defence to the fraudulent conveyance claim 

[75] Fleming advanced one further argument in support of the grant of sUlUlUat)' judgment. 
York, in its Statement of Claim, sought a declal'ation that the July 5, 2010 transfer of the 
Duntroon residence from Markicevic to Fleming was void as a fraudulent conveyance under the 
Fraudulent Coveyances Act. York pleaded that the transfer of the property was undertaken for 
the purpose of defeating. hindering or delaying Markicevic's creditors and Fleming "was a 
knowing participant in the fraudulent conveyance". In her Statement of Defence Fleming 
pleaded that "the transfer of property to Janet from Michael was fUlihel' to an agreement made 
long before Michael began to work at York". Specifically, Fleming pleaded that the 2010 
transfer of the Duntroon property was done to fulfill a 2008 separation alTangement reached 
between Michael and herself. 

D.l Evidence regarding the fraudulent conveyance claim 

Acquisition of the Duntroon property 

[76] Markicevic bought the Duntroon propelty in 1985. He held title jointly with his mother. 
At the time it was vacant land. Within four years he had cleared the land and built a home, in 
which he lived with his mother. 

[77] Markicevic met Fleming in April, 1989. As a result of their relationship Mirna was 
conceived. Before Mima's birth Fleming and Markicevic decided to live together at the 
Duntroon Residence. At the time Fleming owned a house in Collingwood, which she rented out. 
Fleming and Markicevic did not marry, but continued to live together, 

[78] According to Markicevic, in November, 1997 Fleming sold her Collingwood property 
and used paft of the proceeds to purchase II lot next to the Duntroon pl'ope1ty. 

[79] In 1999 Markicevic bought-out his mothet's interest in the Duntroon property for 
$200,000. He deposed that Janet contributed approximately $138,000 to that purchase. Janet 
recalled that the amount was made up of II personal injury settlement and part of the proceeds 
from the sale of her Collingwood propelty. Title was placed solely in the name of Markicevic 
because, according to Michael, Janet and his mother had experienced some personal issues. 
Janet's evidence on this point was different; she deposed: "I agreed not to have my name put on 
title because Michael assured me that it was only a formality." 

(80] Fleming deposed that she paid for a number of improvements made to the Duntroon 
Residence. 
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Michael and Janet discuss a separation agl'eement 

[81] Fleming deposed that since the mid-1990s she and Michael had lived separately under 
one roof, with b0t11 devoting their time to raise theil' daughter. 

[82] Markicevic deposed that when he was hired by York in 2004, his life became more 
focused in Toronto. He and Janet began to discuss their future: "Our plan had always been that 
Janet would get title to 211 Osprey and would not seek any further financial assistance from 
me." Markicevic stated that in May, 2008, he and Janet "retained a lawyer to prepare a 
separation agreement, to formalize Janet's ownership of 211 Osprey and the other details of our 
arrangement." However) "we advised our lawyer not to finalize the separation agreement and we 
never executed one". Markicevic offered the following reason for that decision: 

(W]e had purchased 124 Woodville for Mima using the LOC secured against 211 Osprey. 
We were advised that the limit of the LOC would be reduced if the title to 211 Osprey 
was transferred to Janet's name, as she made less money tllatl me. 

Fleming gave evidence to the same effect. 

[83] A lawyer, Brian McLellan, deposed that in early 2007 he was retained by Markicevic and 
Fleming to prepare a formal separation agreement. McLellan stated that the separation 
agreement was to reflect Fleming receiving title to the Duntroon property and, in return) 
executing an agreement foregoing any future SUppOit from Markicevic, who would be able to 
take out a mortgage on the Duntroon property to purchase a house in Toronto. A note to file by 
McLellan reflected some elements of that alTangement. The note also recorded: "[Markicevic] 
watlls to create two principal residences." 

[84] McLellan instructed his clerk to prepare a draft separation agreement. That was done, but 
it was not sent to the clients because) according to McLellan, by May, 2008 Markicevic and 
Fleming had contacted him to advise they wanted to hold off formalizing their separation. 
McLellan filed a copy of the draft separation agreement prepared by his clerk. That draft treated 
the Duntroon pl'Opelty as being jointly owned by Mal'kicevic and Fleming and contemplated the 
sale ofthe prope1ty and an equal division ofthe sale proceeds. McLe1latl deposed that he did not 
review the draft at the time. Having now reviewed it, "it does not accurately reflect the 
instructions that I received from Ms. Fleming and Mr. Markicevic". 

The transfer ofthe Duntroo» Residence 

[85] Mat'kicevic deposed that he used patt of his termination payment from York to payoff 
the line of credit secured against the DunMon Residence and then found employment in British 
Columbia which began on June 1,2010: 

As palt of that process, and given that the LOC had been paid off, Janet and I decided 
that it would be a good time to transfer the title to 211 Osprey to her name, in fultherance 
of our long-statlding alTangement. As such, on July 5, 2010, the title to 211 Osprey was 
transferred to Janet. 
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The exclusive purpose of transferring the title to 211 Osprey into Janet's name was to 
recognize our long-standing arrangement and her sUbstantial contribution to the property, 
pl'Oviding Janet with legal ownership of the home that was already rightfully hers. 

[86] Fleming deposed: 

I contributed substantially to the acquisition and improvement of 211 Osprey, both in 
money and labour, Moreover, I received title to 211 Osprey as part of a separation 
agreement between Michael and me. The exclusive purpose of the transfer was to carry 
out that arrangement and I provided substantial consideration for the transfer, 

[87] The July 5, 2010 Transfer recorded the consideration for the transaction as $495,000,00. 
In fact, no cash was exchanged on the transfer. As Markicevic deposed: "For purposes of the 
transfer, we l'Oughly valued the property at $495,000." Fleming deposed: "I have not sought any 
financial assistance from Michael since that time," 

S.2 Governing legal principles 

[88] Section 2 of the Fraudulent Conveyances Act pl'Ovides that "every conveyance of real 
propelty or personal pl'Opel1y ... made with intent to defeat, hinder, delay or defraud creditors or 
others of their just and lawful actions, suits, debts, accounts, damages, penalties or forfeitures are 
void as against such persons and their assigns," In 392278 Ontario Lrd. (c.o,b, Group Three) v. 
Interopeka S.A , Spence J. set out the accepted law on the subject offraudulent conveyances: 

The plaintiff must prove that the conveyance was made with the intent defined in that 
section. Whether the intent exists is a question of fact to be determined from all of the 
circumstances as they existed at the time of the conveyance. Although the primary burden 
of proving his case on a reasonable balance of probabilities remains with the plaintiff, the 
existence of one or more of the traditional "badges of fi·aud" may give rise to an inference 
of intent to defraud in the absence of an explanation from the defendant. In such 
circumstances there is an onus on the defendant to adduce evidence showing an absence 
of fraudulent intent. Where the impugned transaction was, as here, between close 
relatives under suspicious circumstances, it is prudent for the COUlt to require that the 
debtor's evidence on bona fides be corrob01'ated by reliable independent evidence?' 

[89] Kevin McElcheran, in Commercial Insolvency in Canada, Second Edition, elaborated on 
this test: 

As in the cases of a fraudulent preference, the hallmark of a fraudulent conveyance is 
the "intent" of the debtor. However, provincial finuduient conveyance legislation does 
not give the trustee 01' creditor the advantage of a presumption of intent. The requisite 
intention must be established in each case on its facts. Intention is a state of mind. 
Accordingly, unless the fraudulent intent is admitted by the transferor (and the 

25 (2001), 3811.PK (3d) 239 (Ont. S,C.), para, 38, affd [2002,] OJ. No. 3195 (CA). 
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transferee if dual intent must be demonstrated), the court must make its own 
determination of the intention of parties based on their actions, In this respect, the 
courts have developed a number of indicia of fraudulent intent that have been dubbed 
the "badges of fraud". Although no list can be complete, the following is a list that has 
receivedjudiciall'ecognition in many cases: 

1/ The conveyance was general (Le., a transfer of substantially all of the 
transferor's property); 

2/ The transferor continued in possession and used the goods as its own, 
inclUding selling them; 

31 The conveyance was secret; 

41 The conveyance was made in the face of an ongoing legal process; 

5/ The conveyance anloul1ted to a trust of the goods; 
6/ The deed contained the self-serving and unusual provision "that the gift was 
made honestly, tmly, and bona fide"; 

71 The deed gives the transferor a general power to revoke the conveyance; 

8/ The deed contains false statements as to the consideration; 

9/ The consideration is grossly inadequate; 

101 There is unusual haste to make the conveyance; 

111 Some benefit is retained Ultdel' the settlement by the settlor; 

12/ Cash is taken in payment instead of a cheque; and, 

131 A close relationship exists between the parties to the conveyance. 

A number of these "badges of fraud" are expressed in antiquated language and all of 
them need not be present in any particular transaction in order for the court to conclude 
that the transaction was made with the intention to defeat, hinder or delay creditors of 
the debtor by putting valuable assets outside of the reach of the tmstee. These badges 
are just extemal manifestations of fraudulent intent. On the basis of these or other 
external manifestations of the requisite intention, the coul1 will set aside fraudulent 
conveyances so that the value of the property conveyed can be recovered for the 
estate.16 

[90] In her submissions Fleming pointed to 2006 case law to argue that while the applicable 
standard of proof in fraudulent conveyance cases is proof on a balance of probabilities, it must be 
to a higher degree of probability than would apply in an ordinal'Y civil case, In my view no such 

26 Kevin P. McElcheI'an, Commercial Insolvency in Canada, Second Edition (Toronto; LexisNexis, 2011), pp. 78· 
79, 
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elevated standard exists in light of the 2008 decision of the SUpreme COUlt of Canada in F. H v, 
McDougall in which that COUlt addressed the tension between the civil standard of proof on a 
balance of pfObabilities and cases in which allegations made against a defendant are palticularly 
grave, such as those involving allegations of fraud. The Supreme COUlt of Canada stated a clear 
rule: 

I think it is time to say, once alld for all in Canada, that there is only one civil standard of 
proof at common law and that is proof on a balance of probabilities, Of course, context is 
all impoltant and a judge should not be unmindful, where appropriate, of inherent 
probabilities or improbabilities or the seriousness of the allegations or consequences. 
However, these considerations do not change the standard of proof. 

In the result, I would reaffirm that in civil cases there is only one standard of proof and 
that is proof on a balance of probabilities. In all civil cases, the trial judge must scrutinize 
the relevant evidence with care to determine whether it is mote likely thall not that an 
alleged event occurred.27 

B.3 Positions of the parties 

[91] York submitted that a full trial is required to determine the issue of fraudulent intent, but 
contended that the evidence revealed several "badges of fraud"; (i) the non-arm's length nature 
of the transaction; (li) the continued use of the Duntroon property by Mal'kicevic following the 
transfer; (iii) the repayment of the line of credit on DUntroon, coupled with the transfer of the 
Duntroon property, effectively tl'ansferred substmtially all of his assets, apalt from $100,000 in 
his RRSP; (iv) no cash passed in the transaction; (v) the separation agreement was never 
documented; (vi) McLellan's note indicated that Markicevic plalllled for the transfer to create 
two principal residences; and, (vii) if Markicevic and Fleming lived sepal'ate and apart, as they 
deposed, their relationship would not have given rise to any obligation by Markicevic to support 
her and therefore a separation agreement would not be necessary. 

[92] Fleming submitted that (i) the evidence established that the· transfer reflected a 
longstanding separation agreement between Markicevic md herself; (ii) the transfers occurred at 
a time when Matkicevic thought he had been released by York from any claims; and, (iii) she 
gave good consideration for the transfer by agreeing to forego SUppOit rights, which brought the 
transaction within the saving provisions of section 3 of the FCA?8 

21 [2008]3 S.C.R. 41, paras. 40 and 49. 
28 Section 3 provides: "Section 2 does not apply to an ... inlerest in real property ... c.onveyed upon good 
consideration and in good faith to a person not having at the time of the conveyance to the person notice or 
knowledge of the intent set forth in that section." 
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B.4 Analysis 

[93] On her motion for summary judgment Fleming bears the onus of demonstrating that 
York's fraudulent conveyance claim has no chance of success and, therefore, no genuine issue 
requiring a trial exists. I anl not satisfied that Fleming has so demonstrated, 

[94] Although both Fleming and Markicevic gave evidence regarding their intentions for the 
transfer, that evidence must be assessed in light of the external, surrounding circumstances, 
York argued that some of the circumstances disclosed by the evidence fell within recognized 
categories of the "badges of fraud", such as the non-arm's length nature of the transfer and the 
lack of cash consideration, Although Markicevic submitted that at the time of the transfer he 
was acting under the knowledge that his dispute with York lay in the past because of the 
February, 2010 settlement, his April 25 and 26, 2010 emails referred to earlier in these Reasons 
disclosed that, in fact, he was aware Y mk was continuing to investigate his conduct. While both 
Markicevic and Fleming deposed to a 2007/2008 separation arrangement as the reason for the 
transfer, they never executed any formal separation agreement and Fleming did not adduce any 
written evidence that she had released Markicevic from any future SUppOit claims, which was the 
main consideration she contended underlay the transfer. Also, their description of the 2007/2008 
separation arrangement did not coincide with the recollection of their lawyer, McLellan, as 
recorded in one of his 2007/2008 notes. In light of this evidence, I cannot conclude that York 
stands no chance of success in its fraudulent conveyance claim. Also, a trial process with viva 
voce evidence from Markicevic and Fleming is required to assess the credibility of the evidence 
about their intentions and explanations for the transfer, I therefore dismiss this part ofFleming's 
summary judgment motion. 

VIII. Summary On summary judgment motion 

[95] For the reasons set out above, I dismiss the motion for summary judgment brought by 
Markicevic, Fleming and Mima Markicevic. 

IX. York's request for intel'locutory injunctive relief 

[96] In its Notice of Motion, as amended by the submissions in its Supplementary Factum, 
York sought several types of interlocutory relief: 

(i) A Mareva injunction against Markicevic restraining his disposition of assets wherever 
situated and requiring him to deliver an affidavit describing his world-wide assets; 

(ii) An Anton Piller order requiring Markicevic to deliver his computer and relevant 
passwords to an Independent Supervising Solicitor for examination for relevant 
electronic documents; and, 

(iii) Certificates of pending litigation against the Duntroon and Vaughan Residences. 
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X. York's motion for a Mareva injunction against Markicevic and certificates of 
pending litigation against the Duntroon and Vaughan Residences 

A. Governing legal principles 

[97) A Mareva injunction is an extraordinary remedy. On a motion seeking a Mareva 
injlUlction a moving paxty must make full and frank disclosure of all material matters within his 
or her knowledge. As well, it must: 

(i) give particulars of the claim against the defendant, stating the grolUlds of the claim 
and the amount thereot: and the points that could be fairly made against it by the 
defendant, and demonstrate that it has a strong prima jacle case; 

(ii) provide grounds for believing that the defendant has assets in the jurisdiction; 

(iii) establish grounds for belieVing that there is a real risk of the assets being removed out 
of the jurisdiction, or disposed of within the jurisdiction or otherwise dealt with so 
that the defendant would be unable to satisfy a judgment made against him 01' her; 
and, 

(iv) give an undel1aking as to damages,29 

(98] The test for granting a certiticate of pending litigation is the Sallle as the test on a motion 
to discharge one, and that includes a consideration of whether the plaintiff has demonstrated a 
reasonable claim to an interest in the land.3o In the Waxman v. Waxman case Lane J. stated that 
his duty as a motion judge was "to examine the Whole of the evidence as it stands after cross
examination and, without deciding disputed issues of fact and credibility, consider whether on 
the whole of the evidence the plaintitrs case constitutes a reasonable claim to the interest in the 
land claimed". Section 1 03(6) of the CourTS ojJustice Act also directs courts to consider several 
other factors when granting 01' discharging a certificate of pending litigation, inclUding the 
adequacy of damages and the protection of the plaintiffs interests by another form of securityY 

B. Summary of the evidence relating to each of the alleged Wrongful InVOicing Claim 

B.I Overview 

(99] Although York's Statement of Claim pleads several Wrongful Invoicing Claims against 
Markicevic, on its motion for a MaI'eva injunction, York focused on two claims in its notice of 
motion, factlUlls and oml argument - those involving A-Tech and Canadian & American 
Concrete Renovation & Drain-Layer Ltd. Accordingly, I have only considered those two 
Wrongful Invoicing Claims. In addition, York relied on its Residence Improvement Claims. 

" See Aetna Financial Sel'vlces Ltd v. Feigelman, [1985]1 S.C.R. 2 and the cases cited in Sibley & Associates LP 
l'. Ross (2011), 106 O.R. (3d) 494 (S.C.J.), para. II. 
30 Waxman v. Wa.rman, [1991] OJ. No, 89 (Gen. Div.) 
,j See the discussion of these factors in 572383 Ontario Inc. v. Dhunna (1987). 24 C.P.C. (2d) 287. 
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[100] I do not propose to set out all of the evidence filed in respect of each of the two Wl'Ongful 
Invoicing Claims relied on by York. Instead, I will describe the material essentials of each 
claim. 

D.2 A-Tech Construction and Design Inc. ("A-Tech") 

[101] York pleaded that: (i) A-Tech Construction and Design Inc. issued invoices to York for 
work which it did not perform 01' which was performed internally or by another vendor; (li) 
Markicevic had approved payment of the invoices by York; and, (iii) York required "the 
assistance of the various interim orders sought herein to uncover the true nature of the invoicing 
related to these entities and individuals, and their relationship to Matkicevic and the other 
defendants" . 

[102] Through the affidavit of Robert MacDonald, a managing director at Navigant Consulting 
Inc" its external investigator, York adduced the evidence it had accumulated regarding a 
Wrongful Invoice scheme involving A-Tech: 

(i) Aleeyah Apparel Inc., an Ontario COll10ration, registered the business name, A-Tech 
Construction and Design Inc" on August 15, 2007. Riaz Jadavji was the sole 
registered officer and director of A ·Tech! Aleeyah; 

(ii) Between August 23, 2007 and June 29, 2009, A-Tech and Aleeyah issued 30 invoices 
to York for goods and services they did not perform or provide. The goods and 
services were provided internally at York by York employees, performed by other 
external service providers approved by York 01' not provided at all; 

(iii) Either Phil Brown or Markicevic approved the invoices. MOl'e specifically, 
Markicevic approved 8 ofthe 30 invoices, totaling $135,320; 

(iv) York paid almost $375, 000 to A-Tech and Aleeyah; 

(v) Jadavji has refused to speak to Navigant about the invoices and payments; 

(vi) On June 8, 2011, York obtained a NO/wich order to obtain the records of a Royal 
Bank of Canada account into which its cheques to A-Tech!Aleeyah had been 
deposited; 

(vii) The RBC records disclosed (i) an April 25, 2008 cheque for $26,745,50 was made 
payable to "M. Mal'kicevic" and deposited into a Collingwood bank account and (ii) a 
deposit by way of cheque made in the amount of $26,754.50 to "Mark Markicevic & 
A-Tech Construction & Design"; 

(viii) The REC records disclosed 69 cheques written to "Midnight Sun". York obtained a 
NorwiCh order for the production of Toronto-Dominion Bank and Bank of Nova 
Scotia records in respect of Midnight Sun. Those records did not disclose any 
payments to Markicevic., Fleming or Mima Markicevic. 
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[103] York filed an affidavit from Jack McCann, a carpenter in its employ and the fonner 
President of CUPE Local 1256. McCann worked in Markicevic's group. McCann deposed that 
at Markicevic's direction he approached a friend, Jadavji, to incorporate a company for the 
purpose of invoicing York. According to McCalID, it was Markicevic who chose the name "A
Tech Construction and Design Inc," 

[104] McCann deposed that Markicevic initiated the process of A-Tech submitting false 
invoices by providing McCann with a description of the work and amount to be stated on the 
invoices which McCann was to transmit to Jadavji. According to McCann, ladavji kept a little 
over one-third of the payments made by York on the false invoices, while he and Markicevic 
shared the balance. He said he gave Markicevic cash for his share. 

[105] McCann did not specify the amount of cash he gave Markicevic under this scheme. 
McCann thought that he personally made about $20,000 to $30,000. McCann suggested that he 
used about $1,500 of the scheme proceeds to buy an electric fireplace and glass shower doors fol' 
Markicevic's Vaughan Residence. 

[106] Markicevic admitted that he had signed eight A-Tech invoices, but stated that in so doing 
he would have been "relying on whichever of my direct reports brought the invoices to me, along 
with the process that I established for invoice approvals". 

[107) Markicevic denied knowing Jadavji and deposed that he had never received any improper 
payment or benefit in relation to A-Tech. McCann filed a December 2, 2007 email to 
Markicevic in which he wrote: "I have sent Rj a email and left a voice mail message with regards 
to the address and the names of the companies, as soon as I hear back I will forward them to 
you" ," McCann deposed that he sent this email to prove he had reached out to Jadavji about a 
new company to send false invoices to York; McCann stated that the nickname for Riaz Jadavji 
was "Rj". Markicevic testified that the email arose in the context of McCann asking about 
opportunities at York for companies owned by his business pal1ners, and Markicevic, in order to 
assess whether any conflict of interest might exist, requested McCann to provide details of the 
names of the companies with which he had dealings. 

[108] As to Aleeyah, Markicevic stated that McCann had helped to arrange for an external 
consultant to provide some training seminars to CSBO employees. Markicevic saw the seminars 
take place, and thereafter he received invoices from Aleeyah indicating that it had lUn the 
seminars. Markicevic signed the invoices. He denied receiving any improper benefit. 

[109] McCann produced a July 21, 2009 email from Markicevic to which was attached a 
spreadsheet the so-called "Circle Draw" spreadsheet on which he contended Mal'kicevic had 
listed some ofthe A-Tech invoices and the amounts of the shares taken by McCann and himself. 
On its face the Circle Draw spreadsheet made no reference to A-Tech or any invoice, although a 
few of the numerical entries corresponded to amounts on some A-Tech invoices. Markicevic 
admitted helping McCann to prepare a spreadsheet for his family's business, but could not recall 
the spreadsheet attached to the email. 

[110] McCann also deposed that in January, 2008, Markicevic required him to attend at the 
Duntroon Residence to repair some flood damage in the basement. Markicevic told McCann to 
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submit an invoice fol' the work for submission to the insurer, McCann prepared a January 14, 
2008 invoice on A-Tech letterhead for $2,887.50 for "cleanup of flooding in basement", As 
well, McCann prepared and sent a letter from Jadavji on A-Tech letterhead confirming payment 
of the invoice. McCann also prepared a quote for $27,745,50 in respect ofadditional repair work 
required in Markicevic's basement. McCann believed that Markicevic planned to complete the 
proposed repair work himself and then bill the insurer. McCann deposed that at Markicevic's 
direction, he prepared a second set of quote documents which changed the references to Jadavji 
to himself so that the insurel' would not contact Jadavji "who would not know what was going on 
in his basement", 

(Ill] McCann stated that he was present when Markicevic tried to deposit a cheque from the 
insurer, but was unable to do so because the names on the cheque were "Mark Markicevic" and 
"A-Tech". According to McCann, he was able to arrange for Jadavji to deposit the cheque (how 
with the name "Mark Markicevic" on the cheque, he did not explain), and Jadavji wrote 
Markicevic a replacement cheque. According to McCann, Markicevic was angry that Jadavji 
had written him a cheque. 

[112] Markicevic acknowledged that he had called McCann to help repair the flood damage, 
but it turned out he was not needed and, Markicevic contended, the work McCann performed had 
not been authorized by him, To preserve peace with the union Markicevic agreed to pay the 
company McCann was doing the work through, and against that background Markicevic later 
signed and paid a $2,887.50 invoice from A~ Tech. Markicevic also allowed McCann to quote on 
the flood repair work, which led to the A-Tech quote. Markicevic deposed that he submitted that 
quote to the insurer but, at the same time, told the insurer, in a February 1, 2008 fax, that he 
would be doing the repair work himself. Markicevic acknowledged receiving the cheque from 
the insurer made out to "Mark Markicevic & A· Tech Construction & Design", encountering 
difficulty depositing the cheque, and requesting McCann to have his business partners - i.e, A
Tech - issue a replacement cheque. 

[113) So, at the end of the day, the only financial transaction which York was able to document 
between A-Tech and Markicevic was explained by Markicevic as consisting of insurance funds 
to which he was otherwise entitled, with the involvement of A-Tech explained by his 
understanding that McCann was business partners with that company and used them to do some 
flood repair work at the Duntroon Residence, 

[114] Mal'kicevic otherwise denied any knowledge of A-Tech, its improper invoicing activities 
or its principal. McCann, as the evidence showed, told a completely different story which, if 
accepted, would demonstrate that Markicevic knew about J adavji and his company and shared in 
wrongful payments obtained from York. I should note that in his initial interview by Navigant 
McCann provided different information, stating that he did not know of A-Tech and had no idea 
they did work at York, a pOSition he changed in his September, 2012 aftidavit. On cross
examination McCann admitted that he had lied to Navigant in his interview.32 The documentary 

32 Transcript of cl'Oss-examination of Jack McCann, QQ. 215·6. 
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record provided little assistance in resolving this dispute. There was no evidence from J adavji in 
the record. Markicevic described McCann as the head of a union local who knew how to survive 
in that hard world, although in one email he had told McCann that he was not a strong individual. 
McCann described himself as the vulnerable victim of an aggressive, insulting, bullying 
Markicevic who teJTorized him into doing things he should not have done in order to save his 
job. The assessment of the credibility of Markicevic and McCann will be central in the 
adjudication of this Wrongful Invoicing claim. 

B.3 Canadian & American Concrete Renovation & Drain-Layer Ltd. ("CACRD") 

[115] York alleges that Canadiool & American Concrete Renovation & Drain-Layer Ltd. 
("CACRD"), a company owned by Roman Ritacca, issued invoices to York for the replacement 
of 96 drains when, in fact, it only replaced 52 drains, York pleaded: 

Approximately $122,300 of the $350,000 received by CACRD from York was 
used for labour and materials relating to work completed by Ritacca on the 
Residences owned by Markicevic family members, including the purchase of a 
Jacuzzi for the Residence at 124 Woodville Drive. 

[116] Navigoolt reported that the CACRD invoices were approved by Markicevic and Dani 
lerullo, at the time York's Operations Associate Director, York alleges that of the $696,300 
invoiced by CACRD to York, at least $350,000 was for materials and services not received 
because only 52, not 96, drains were replaced. Authorization to single source the work was 
signed by Ierullo, Markicevic and Brewer. 

[117) Ritacca provided evidence that while CACRD invoiced York for the replacement of 96 
drains, in fact it only replaced 52 drains. He stated that Iemllo had approved his quote for 96 
drains, and Ierullo told him that he was expected to pay a finder's fee to Ierullo oold others in 
retum for the work According to Ritacca, Iel'ullo also directed him to inflate the cost pel' drain 
in CACRD's quote. Ritacca did so, billed the work and deposited the payments by York into the 
CACRD bank accOUnt. From Ritacca's evidence, it is clear that Ierullo was his main contact at 
York for this work and that Iemllo actually prepared some of the CACRD invoices submitted to 
York. Ritacca did not give evidence about any involvement by Markicevic in the origins or 
mechanics of the ovel'"invoicing scheme. 

(1 I 8] Ritacca, however, said he paid finder's fees in cash and by cheque to Ierullo and others, 
and a finder's fee to Markicevic by providing $122,330 in goods and services for the Vaughan 
Residence. Ritacca provided a chait to Navigant itemizing the work he contended he had 
performed on the Mal'kicevic Vaughan Residence, Ritacca made clear in his September 6, 2012 
affidavit that IeluJlo was the one who asked him to go to the Vaughan Residence to perform 
work which Ritacca understood was to form prot of the finder's fee for the drain contract. 
Although Ritacca deposed that he began to receive instructions directly from Markicevic about 
the type of yard work to be done, some of which involved heavy equipment and the purchase of 
a hot tub, Ritacca attributed no statement to Moo'kicevic indicating that the work was poot of the 
finder's fee for the drain job, Ritacca simply deposed: "At no point did Markicevic ever pay me 
for any of the above work, nor did I ever ask him for any," 
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[119] Ierullo was one of Markicevic's direct reports. Ierullo alleged in his testimony that: 

(i) Markicevic told him the contractor selected for the dmin repair work would have to 
be willing to "play" by providing payments to Iel'ullo and himself; 

(ii) Markicevic agreed to Ierullo' s proposal of CACRD as the contractor; 

(iii) Markicevic directed Ierullo to prepare an email which would justify sole-sourcing the 
project; 

(iv) Markicevic selected the inflated project price; 

(v) Markicevic approved all CACRD invoices knowing they were false; 

(vi) Markicevic knew that although only 52 drains would be replaced, York would be 
billed for 96; 

(vii) Ierullo remitted to Markicevic between $60,000 to $90,000 in cash from monies 
received by CACRD from York; and, 

(viii) Mal'kicevic also benefitted from work done by Ritacca at the Vaughan Residence. 
According to Iefulio, Markicevic had directed him to have Ritacca do the work. 

[120] Brewer deposed that Mal'kicevic told him that the drain repair work had to be done 
inunediately and that CACRD had experience in the area, Brewer approved the project. 

[121] Markicevic deposed that he relied on representations from Ierullo for the selection of 
CACRD and the approval of its invoices. He was not aware that CACRD had not installed the 
full number of contracted-for drains, and Markicevic denied receiving any benet1t from work 
performed by or invoices submitted by CACRD. 

[122] Markicevic acknowleged that Ierullo arranged for work to be performed on the Vaughan 
Residence, According to Markicevic, between September, 2005 and February, 2009 he was 
involved with Ierullo in the trade-in and sale of a number of second-hand vehicles. Markicevic 
provided the particulars in his affidavit Ierullo ended up owing Markicevic $47,000 on the 
transactions, (Markicevic deposed that he sent Ierullo an email following the latter's April, 20 I 0 
termination at York asking how he was to pay the balance owing of about $7,000.) In 2009 
Ierullo proposed to repay Markicevic by providing construction services from his father's 
company. That, according to Markicevic, led to the work done by Ritacca at the Vaughan 
Residence, Markicevic thought that Ritacca was working for Ierullo's father's company, and he 
valued those services at around $35,000. Markicevic stated that he and his family did most of 
the landscaping at the Vaughan Residence, 

[123] Ierullo admitted purchasing some vehicles from Markicevic, but not the total number 
described by the latter. Iemllo denied any indebtedness to Markicevic and disputed Markicevic's 
evidence about certain of the cheques he said Were related to the vehicle transactions. Ierullo 
denied that the work done at the Vaughan Residence was for the repayment of debt he owed to 
Markicevic. 
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[124] As in the case of York's allegations about A-Tech, its allegatiOlls against Markicevic 
concerning CACRD will require an assessment of the relative credibilities of Markicevic and 
another of his former subordinates, Ierullo. The documentary record provides little assistance in 
weighing York's allegations that Mal'kicevic benefited from inflated billing by CACRD, 

C. Residence Improvement Claims 

C.I Duntroon Residence 

[125] York alleges that Markicevic diverted materials and services for personal home 
improvements, at both the Duntroon and Vaughan Residences, and that painting, carpenter and 
electrical service work performed by York employe,es at those locations was paid for by the 
University, without its knowledge or authorization, 

[126] Humberto Coneia, a painter at York, testified that over the course of a month he spent 
time at the Duntroon Residence supervising a bricklayer working in Markicevic'S basement and 
performing some tiling work, He deposed that YOl'k paid for the time he spent working at 
Markicevic'S house, 

(127] Luis Figueiredo, a YOlk electrician, deposed that at Markicevic's direction he spent about 
10 days working at the Vaughan Residence, doing electrical work and helping to erect a fence. 
York paid for his time. 

C.2 Vaughan Residence 

[128] Markicevic bought the Vaughan Residence in 2008 for about $600,000 and put the title in 
the name of his daughter, Mirna. He did so to provide her with a head-start in life. Part of his 
termination payment was used to retire the acquisition debt for this pl'Opelty, 

(129] Correia deposed to spending three to four weeks painting the Vaughan Residence., as well 
as doing three weeks' wOlth of plastering. York paid for his work. 

[130] Figueiredo deposed that he also did about two weeks' wOlth of various electrical work at 
the Vaughan Residence for which York paid his time. 

[131] McCann deposed that Markicevic had him working "for hours upon hours at his house 
during my work day", painting the interior, hanging chandeliers, assisting with electrical work, 
renovating the basement and building an outdoor tenee, McCann spend "hundreds of hours" on 
the work over many months. York paid for his time. 

C.3 York's estimate of the value of the time spent by York employees on Markicevic's 
residences 

(132] Clifford Strachan, of Navigant, deposed that based upon information provided by York, 
he calculated the total cost to York of work performed on the Duntroon and Vaughan Residences 
as follows: (i) work by Coneta: $13.323.37; (ii) work by Figueiredo: $4,599.60; (iii) work by 
McCarrn: $2,736.72. 
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C.4 Markicevic's defence 

[133] Markicevic admitted that McCann, Correia and Figueiredo all performed work at the 
Duntroon and/or Vaughan Residences. He deposed that he had paid reasonable cash 
compensation fo\' the work and had no knowledge that York had paid for any of it. He thought 
that the workers had not been on duty at York when they did the work at the residences. 
Markicevic deposed: 

At most the workers ananged by McCann performed several thousand dollars of work on 
211 Osprey and 124 Woodville. The amounts that McCann, Figueiredo and Correia 
claim to have worked at 211 Osprey and 124 Woodville vastly exceed this amount. As 
such it appears that McCann, Figueiredo and C01'l'eia may have been "lnoonJighting" and 
charging their time to York while doing so. However, the vast majority of that time was 
not spent working at 211 Osprey or 124 Woodville. I do not know what McCann, 
Figueiredo and COlTeia were doing during the times that were billed at York. 

D. Analysis 

D.l York's reqnest for a Mareva injunction 

[134] Although York's requests for a l\tfareva injunction and certificates of pending litigation 
engage different legal tests, both involve requests that the Court preserve the status quo with 
respect to the assets of Markicevic, Fleming and Mima Markicevic pending the tlia! of this 
action. Consequently, while I must apply different legal tests to each form of relief, one cannot 
lose sight of the bigger picture which is whether York, in light of the evidence it has adduced in 
SUppOlt of its pleaded claims, is entitled to some degree of protection in respect of its claim prior 
to trial. 

[135] Dealing first with York's request for a Mareva injunction, I have concluded that York has 
not satisfied the requirements for the grant of such an extraordinary remedy, As to its claims 
involving the Wrongful Invoicing schemes using A-Tech and CACRD, I am not satisfied that 
York has demonstrated a strong prima facie claim on the evidence filed. Markicevic, on the one 
hand, and Ierullo and McCann on the other, gave diametrically opposed stories. McCaffil 
admitted to patticipating in a false invoicing scheme, yet remains in the employ of York. Ierullo 
was fired, but reached a co-operation agreement with York and has not been charged criminally. 
Neither is a disinterested witness. Apart from the evidence of those witnesses, York did not file 
any documentary evidence which traced payments it made to A-Tech and CACRD to 
Markicevic, notwithstanding the grant of several Norwich orders to assist in its pre-action 
discovery. 

[136] I have taken into account York counsel's submission that this was one of those frauds 
which cleverly left no paper trail. There always exists such a possibility. But that is not 
sufficient fo1' obtaining a Mareva injunction. Obviously, York has put forward genuine issues 
requiring a trial. For the purposes of obtaining a pre-trial Mareva injunction, however, a party 
must meet a higher tlu-eshold on the merits and demonstrate that it has a strong prima facie 
claim, That higher requirement is imposed, in pat'!, because of the more limited nature of the 
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evidence adduced on an interlocutory motion and the difficulties faced by a motion judge in 
assessing credibility on an entirely written record, 

[137] Although York's Residence Improvement Claims are also characterized by diametrically 
opposed slories as to whether Markicevic paid for any ofthe work or whether he knew York was 
picking up the tab, they do contain a material difference from the Wrongful Invoicing Claims. 
Whereas Markicevic denied any knowledge of the Wrongful Invoicing Claims, he admitted that 
he knew three York employees had spent time working at the Duntroon and Vaughan 
Residences. By way of explanation, he contended that he thought they were not on duty and he 
had paid them, claims denied by the employees. But, in his initial affidavit Markicevic included 
a lengthy section entitled, "My Ongoing Concems with York's Culture", He deposed that he had 
worked to improve "accountability al1d transparency within my departments"; he sought to 
"combat what I viewed as a dysfunctional York culture, in which ce11ain employees refused to 
comply with established management protocols"; and, "one issue that caused me a great deal of 
concern was the possibility that York employees, and in palticulal' York tradespeople, might be 
'moonlighting"', Yet, by his own admission, Markicevic enabled three employees to moonlight 
by doing jobs at his houses and, moreover, paying them in cash, hardly a method by which to 
ensure financial transparency in dealings with York employees, 

[13 8] Such a fundamental contradiction between what Markicevic professed to be his 
managerial policy designed to protect the interests of York and his actual use of York employees 
to work on his residences inclines me to place greater weight on the strength of York's case on 
these claims, notwithstanding the disputes in credibility amongst the key witnesses. However, 
York was not able to establish the second key requirement for the grant of a Mareva injunction -
the existence of a real risk that Markicevic would remove his assets out of the jurisdiction or 
dispose of them within the jurisdiction so that he would be unable to satisfy a judgment made 
against him. 

[139] York's own evidence on the risk of dissipation was thin, Bellissimo deposed that York 
had sedous concems that the defendants might dissipate or abscond with funds belonging to 
York, but he provided no details. In its wl'itten alld oral argument York submitted that the risk of 
dissipation of assets was evident in Markicevic's transfer of thre,e assets - the two residences alld 
a small airplane. 

(140] Shortly after his telmination Markicevic used some of the termination payment to buy a 
small airplane for about $72,000, In FebrualY, 2011, MUl'kicevic transferred title in the plane to 
a con1pany, Direct Signal Ltd., in which his daughter was the sole director and shareholder, 
Markicevic and his daughter deposed that the plane was transfelTed to Direct Signal so that 
Mima could fall back on a career as a flight instructor if her plans to attend medical school did 
not work out. At the present time Mima does not have a pilot's licence, let alone an instructor's 
licence. While the evidence concel'lling the reason for the transfer of the plane strikes me as 
quite dubious, I do not regard the transfer as evidence of dissipation entitling York to Mareva
style relief for a very simple reason. Mal'kicevic used palt of York's telmination payment to buy 
the plane, When York developed concerns about Mal'kicevic in early 2010, a number of options 
were available to it, Most would not have involved paying Markicevic any money. But, York 
chose the option under which it paid him a very healthy severanCe package. By doing so it rall 
the risk that Mal'kicevic might well spend some of that money. He did just that, and transferred 
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one of his purchases to his daughter, I do not think York is entitled to relief in respect of a risk 
which it created, 

(141] As to the Vaughan Residence, it was purchased, title placed in Mima's name and partly 
paid for before Markicevic's termination and before some the wrongful schemes alleged by 
York. I do not see how the taking of title by Mima back in 2008 constitutes evidence of a 
current risk of dissipation of this asset. 

[142] The evidence in respect of the Duntroon Residence is different. In my view, York has 
demonstrated a reasonable claim against the house on two bases. First, it has a reasonable claim 
that the residence benefited from work and services performed by York employees and which 
were paid for by York. Second, York has demonstrated a reasonable claim that the July, 2010 
transfer of title from Markicevic to Fleming was a fraudulent conveyance, At that time 
Markicevic knew of York's continuing investigation into his activities, and his explanation that 
the transfe!' Simply fulfilled an earlier separation agreement between himself and Fleming raises 
questions in light of the absence of any written separation agreement and the failure of Fleming 
to pl'Ovide him with a written release of any support claims by her, the purported consideration 
for the transfer, 

(143] However, while the July, 2010 transfer of the Duntroon propelty constitutes some 
evidence of a risk that Markicevic might dissipate his assets, it really is the only relevant 
evidence adduced by Yark. By itself it does not justify the granting of a broad Mareva 
injunction against all of Markicevic's assets; a more tailored form of relief - a certificate of 
pending litigation- is available. Accordingly, I am not prepared to grant the Mareva injunction 
requested by York. 

D.2 York's request for certificates of pe)lding litigation 

[144) I am satistled that York is entitled to certificates of pending litigation against the 
Dunu'oon and Vaughan Residences. For reasons already stated, York has demonstrated 
reasonable claims to interests in both properties on the basis of the claims of fraudulent 
conveyance and constructive trust for York-paid improvements in the case of the Duntroon 
Residence, and on the basis of a constructive trust claims for the Vaughan Residence. 

[145) Mima's counsel submitted that it would be unfair to order a certificate of pending 
litigation against the Vaughan property when on the evidence of a York expert witness, Mr. 
Strachan, the total value of the work performed by York employees on the Duntroon and 
Vaughan properties was no more than $20,000. I disagree. While I concluded that York had not 
demonstrated a strongprimajacie claim that both residences benefited to the extent of$122,330 
in goods and services provided by Ritacca as palt of the CACRD scheme, York has 
demonstrated a reasonable claim in that regard sufficient to support the grant of certificates of 
litigation. 

[146) Moreover, under the June 14, 2012 Consent Order of Newbould J" Fleming and hel' 
daughter were entitled to encumber both residences ill order to pay for their legal representation 
in this action, but any such bOll'Owed funds were to be held in trust by their lawyers until further 
order of this COUIt. Janet Obtained a $365,000 line of credit secured against the Duntroon 
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Residence and placed $350,000 of the available funds in her lawyers' trust account. Both Janet 
and Mirna seek an order from this Court releasing those funds to their lawyers for the payment of 
their accounts, Since both those defendants afe looking to the Duntroon Residence as the source 
for the immediate payment of their legal fees and thereby significantly reducing the equity in the 
Duntroon Residence, I see no reason why any limit should be placed on the amount secured by a 
certificate of pending litigation against the Vaughan Residence. 

[147] Consequently, while I dismiss York's motion for a Mareva injunction against 
Markicevic, I grant York's motion for the issuance of cel1ificates of pending litigation against 
the Duntroon and Vaughan Residences. 

XI. Request by Janet and Mima to access funds to llllY theh-Iegal fees 

[148] As observed, the Consent Order of Newbould J. permitted Janet and Mima to borrow 
against the two residences in order to finance their legal fees, but no funds could be released 
without the consent of York or the order of this Couti, Janet and Mima now seek such an order 
so that the funds held in trust by their counsel, Belll1ett Jones, can be released to pay that firm's 
accounts. 

[149] They ute entitled to such an order, but York raises an objection as to the amount, 
contending that the work product filed on these motions revealed that Markicevic, Fleming and 
Mirna Markicevic are n1lll1ing joint defences and it would not be appropriate for Markicevic to 
"mn his legal defence through the properties that allegedly belong to Fleming and Mirna". 

(150] There is merit to York's submission, The Consent Order pelmitted encumbrances on the 
two propelties for the benefit of Mirna and Janet's legal defence, not that of Markicevic. The 
three family members filed joint materials on these motions. While co-operation between their 
counsel may well reduce their overall legal costs, Janet and Mima have to be able to demonstrate 
that the funds whose release they seek will only benefit them, 

[151] The materials filed on these motions do not enable me to figure out how much, if any, of 
the amounts billed by Belll1ett Jones covered work which benefited Markicevic. I would ask 
counsel to see whether they can reach an agreement on the amount of the Belll1ett Jones fees 
which benefited only Mima and Janet. If they can agree on an amount, that amount may be 
released to the law firm from the funds it presently holds in trust. If the p<ulies Call110t agree, 
then I would ask them to book a 9:30 apPOintment before me within the next 7 days so that I can 
detem1ine how much to release. This matter must be dealt with this month. 

XII, York's motion for IlnAnton Piller order in respect of Markicevic's computer 

[152] Initially, York sought Anton Piller orders in l'espect of the Duntroon and Vaughan 
Residences. By the time of the hearing York had reduced its request to an order requiring the 
delivery-up of Markicevic's computer and all relevant passwords to the Independent Supervising 
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Solicitor, Stockwoods LLP,33 to be examined for relevant electronic documentation, including e
mail cOlTespondence. The computer is in the possession of Markicevic's counsel. 

[153] The request as presently framed arose on Markicevic'$ September 21, 2012 cross
examination when York's counsel asked for the p1'Oduction of all emailspassingtoorf1.Om 
Markicevic, on the one hand, and Iemllo, McCann and Phil Brown, on the other, as well as the 
email addresses for each of those individuals?4 That then morphed into a request by York's 
counsel to have a consultant examine Markicevic's computer, look at the hard drive and pull up 
the identifiers for those three individuals. Markicevic's counsel took the request under 
advisement. 

[154] Then, in the answers to undertakings and advisements given by Markicevic, he responded 
that he would provide shortly copies of all the requested emails and the email addresses and, in 
regards to the request for a computer search, responded: 

The requested computer searches have been undeltaken. As discussed in our answel' 
above (Q. 527), no such emails were identified in those searches. 

In its October 29 factum York questioned Ihat response, pointing out that in his affidavits 
Markicevic had produced two emails fi:om 2004 (albeit not to any of those individuals) and an 
August, 2009 email from Brown to Markicevic's personal grnail account.35 

[155] Markicevic, in his October 29 factum submitted that he had substantially complied with 
the request to produce emails passing between himself and Brown, McCann and lerullo, and "the 
emails sought by the undertaking can reasonably be expected to be in the possession of the 
recipients, most of whom are witnesses for York." 

[156] If I have accurately descdbed the issue which remained at the time of the hearing, I do 
not regard York's substantive request any longer as one for an Anton Piller order, Instead, the 
nanow issue strikes me more as one involving the scope of e-discovery under Rule 29.1. 
Markicevic's computer lies in the hands of his counsel; seizure under an Anton Piller is not 
required, At issue is whether data exists on the computer which are relevant to the issues in this 
action, specifically email correspondence involving Brown, McCann and Ierullo, Markicevic' s 
undeltaking answer stated that a search had been conducted and none was found; the parameters 
and protocol for the search were not disclosed. York questioned that result, pointing to the 2009 
email from Brown. Counsel need to sit down, consult the Sedona Canada Principles Addressing 
Electronic DiSCOV61J1, and develop a formal e-discovery plan, including one for the search of 
Markicevic's computer. That plan can address solicitor-client privilege issues. Given the nature 
of the allegations asserted in this action and the strong denial advanced by Mal'kicevic, it 

"Brian Gover swore an affidavit dated Novembel' 1, 2012 stating that he would act as an officer of the CO\ut to 
cany out the terms of an AnIon Piller order and that York had made available Forese Forensic Partners Ltd. 10 act as 
independent infOimation and technology expelts. 
" Transcript of Mark ice vic's September 21,2012 Cl'Oss-examination, Q. 526 el seq. 
" MarkicevicJuly 23, 2012 affidavit, Exhibit 3 L 
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probably would be in the interests of both pmties to ensure that whatever data search ultimately 
is conducted of Markicevic' s computer pursuant to the formal e-discovery plan be undertaken by 
an independent person. 

[157] Consequently, I am not prepared to make any order regarding a data search of 
Mal'kicevic's computer in the absence of an attempt by the parties to agree upon a formal e
discovery plan. If the parties cannot agree on such a plan within a reasonable time, they should 
book a 9:30 appointment before me to discuss their respective versions of the proposed e
discovery plan. 

XIII. Summary and Costs 

[158] By way of summm'y, for the reasons set out above, I make the following orders: 

(i) The motion for summary judgment by Markicevic, Fleming mId Mima Markicevic is 
dismissed; 

(li) York's motion for a Mareva injunction is dismissed; 

(iii) Certificates of pending litigation shall issue in respect of the Duntroon and Vaughan 
Residences; 

(iv) The following paragraphs of the Consent Order of Newbould 1. made June 14,2012 
shall continue in force: paragraphs 8,11 and 12. The other paragraphs of the Consent 
Order are now spent. As to paragraph 8, it is varied so that Fleming and Mirna may 
not fUlther encumber either Residence without the prior consent of the plaintiff or an 
order of this Court; 

(v) Counsel for the parties shall attempt to reach an agreement on the amount of the 
Bennett Jones fees which benefited only Mima and Janet. If they can agree on an 
amount, that amount may be released to the law firm from the funds it presently holds 
in trust. If the palties cannot agree, they must book a 9:30 appointment before me 
this month to determine how much should be released; and, 

(vi) The parties shall develop a formal e-discovery plan which deals, in part, with the 
search of Markicevic's computer in the possession of his counsel for relevant data. 
The term "computer" includes all materials refel1'ed to in paragraph 12(b) of the 
Consent Order of Newbould J. made June 14,2012. If the parties cannot agree on 
such a plan within a reasonable time, they should book a 9:30 appointment before me 
to discuss their respective versions of the proposed e-discovery plan. 

[159] In respect of the last point, I will case manage this proceeding. I would ask the pruties to 
consult Ovel' the next few weeks to develop a plan for "next steps" which would see this matter 
proceed to trial in a reasonably quick fashion. Counsel shall book a one·hour case conference 
before me for some time in late February or early March, 2013. 

[160] I would note that York, in its Factum, stated that it sought leave to amend its Statement of 
Claim to plead facts against Markicevic relevant to its after-acquired cause claim. No notice of 
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motion to that effect was delivered. If the peuties cannot agree on the amendment, York may 
book a 9:30 appointment before me to deal with the matter. 

[161] I would encourage the patties to try to settle the costs of this motion, including 
considering whether the costs should be reserved to the trial judge. If they cannot, any party 
seeking costs may serve and file with my office written cost submissions, together with a Bill of 
Costs, by February 8, 2013. Any palty opposing tile award of costs may serve and file with my 
office responding written cost submissions by February 22, 2013, The costs submissions shall 
not exceed five (5) pages in length, excluding the Bills of Costs, 

[162] Any responding cost submissions should include a Bill of Costs setting out the costs 
which that party would have claimed on a full, substantial, and partial indemnity basis. If a party 
opposing a cost request fails to file its own Bill of Costs, I shall take that failure into account as 
one factor when considel'ing the objections made by the party to the costs sought by any other 
peuiy. As Winkler J., as he then was, observed in R;sorto v, State Farm Mutual Automobile 
Insurance Co" an attack on the quantum of costs where the COUlt did not have before it the bill of 
costs of the unsuccessful peuiy "is no more than an attack in the air", 36 

( D. M. Bro,,"J. 

Date: January 21,2013 

'6 (2003), 64 O.R. (3d) 135 (S.C.1.), para, 10, quoted with approval by the Divisional Court in United Stales of 
America v, Yemec, [2001] OJ. No. 2066 (Div. Ct.), para, 54. 




