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ifteen vears ago, the late Justice George
Finlayson was invited to deliver the
kevnote address at the CBAO's Civil
Litigation/Insurance Sections End of Term
Dinner. The Speakers Committee wanted his
thoughts on the election of judges or judicial

activism, but he had something he wanted 1o |
get off his chest: “ambitious” summary judg-
ment {or “Rule 207) motions, which were get- |

ting some counsel inte trouble inhis court,

After a careful review of the Rule 20 case |

law, he paused, pursed his lips and cautioned

the audience to keep their Rule 20 motions
" Impulses to “enlarge the scope of |

’

"simple.
the rule toinclude torts ... such as negligence”
were to be suppressed: “ambitious” motions
“founder ... in our court.” Counsel would do
well to rernember that Rule 20 descends from
Rule 33, the Specially Endorsed Writ. Rule 20
highest and best use was in straightforward
“hreach of contract suits, actions for the recov-
ery of loans, mortgage and other debt enforce-
ment proceedings, and ... generally cases for
the recovery of land or property or money.”
Justice Finlayson summed up:

Under the Rules of Civil Procedure, the

plenary trial remains the mode for the

resolution of disputes. Rule 20 does not |
represent court reform, or the reform of

the adversary system, in disguise.’
Fifteen years later, on fanuary 23, 2014,
in Hrymiak v. Mauldin, Justice Karakatsanis
for a unanimous Supreme Court ol Cana-
da deemed “too high” the “premium” the
Court of Appeal for Ontario placed on the
“conventional trial” - an unrealistic “al-
ternative for most litigants” ~ and anoint-
ed Rule 20 an instrument of court reform.
According to the court:
Ensuring access to jusiice is the great-

est challenge to the rule of law in Can- |
ada today. Trials have become increas- |

ingly expensive and protracted. Most
Canadians cannot afford to sue when
they are wronged or defend themselves
when thev are sued, and cannot afford
to go to trial, Without an effective and
accessible means of enforcing rights,
the rule of law is threatened ?

At some point between that End of Term

Dinner in 1999 and January 2014, a combina- |
tion of court gridlock and a runaway hour- |
Iy rate pushed the plenary trial beyond the |

grasp of ordinary Canadians. Along the
way, Canada slid tollth place in the World
Justice Project Rule of Law Index, a fact
that rightfully displeased the high court,
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And Justice Finlayson's beloved “plenary
trial” was the immediate casualty. How
and why did this happen? And what does
all this mean for the next generation of End
of Term Dinner audiences?

The Hryniok record is notable for its mas-
sive size and credibility issues. At bottom, it
was a case i which the defendant defrauded
the plaintiffs of the funds they invested with
him. Justice Finlayson would have found it
“ambitious.” The Court of Appeal held that
summary judgment was not appropriate
on this record but declined to set aside the
motions judge’s decision, given the effort ex-
pended adjudicating the issue. Now, summa-
ry judgment is available where it is “just and
efficient” - no more, no less - regardless of the
size and nature of the record.

Hryniok of course is not the first time that
the bench and the bar have wrung their
hands about summary judgment. Before this
most recent demand for a paradigm shift
there were the 1985 amendments, the Civil
Justice Review and the 2010 amendments
This has not been a waste of resources. We
should fuss about such things, because the
basis upon which a litigant will be deprived
of a trial is an important issue. There are par-
allels between the Rule 20 court, as a justice

. gatekeeper, and other resource-constrained,

mission-critical features of a civil society
such as health care and education.

The Rule 20 court is the emergency room
of the justice system. Both assess cases that
have no real screening mechanism before
they arrive (the courts have vet to recalibrate
Rule 21, which governs the determination of
an issue before triat). Both take a good, hard
look at the presenting complaint and make a
judgment whether o discharge or admit for
more prolonged and expensive treatment. As
summary judgment is to law what the emer-
gency room is to medicine, arbitration is to
the justice system what private schools are 1o
public education: an alternative for the well-
heeled who pay handsomely for the privilege
of opting out and selecting their judge, the re-
turn of results on time, and ready telephone
and e-mail access to the decision maker

S0 where do we stand since Justice
Karakatsanis mandated a culture shift in the
delivery of civil justice? Has the plenary tri-
al been rendered a chimera, a tion-headed,
goat-bodied, serpent-tailed creature of liti-
gation mythology? Is the plenary trial still the
mode for the resolution of disputes? Or has
it been driven to extinction by e-discovery,
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contested discovery plans, fast-rising hourly rates and gatekeep-
ers who view a trial as a falfure of justice? How will litigation his-
tory judge the decision — as o requiem for the vanishing trial or as
a catalyst for modern trial procedure?

In the immediate aftermath of the Supreme Court’s ruling, the tri-
al bench and bar held its breath. Plaintifi’s counsel braced for an
onslaught of tactical swmmary judgment motions. Irial judges
warily eyed the court’s preference for motions juclges to case manage
and seize themselves of actions that survived Rule 20, An associate in
our office, on his triumphal return ftom Central East, reported mev-
ing counsel’s effort to salvage what he could after his mation was dis-
missed by alerting the judge to the Supreme Court’s expectation that
he would seize himself of the action and case manage it to trial. “That’s
obiter,” the motion's judge observed dry ly withoutlooking up from the

t will be a long time before Rule 20 makes
1wther appearance in the Supreme Court...”

endorsement he was writing on the back of the motion record travers-
ing the case to the next assigniment court.

I'will assume that the reader is by now familiar with the road
map written by the court in Hrynink. This is not an exposition of
the difference between “no genuine issue for trial” and “just and
efficient.” It will be a long time before Rule 20 makes another ap-
pearance in the Supreme Court, and the exacl parameters of “just
and efficient” will be hashed out in motions courts across the
province and in our Court of Appeal.

Six months into the Hrymiak culture shift, where do things
stand? Has the gridiock of the trial list simply shifted to motions
court? Is the Court of Appeal flooded with litigants wrongfully
deprived of the trial narrative as many predicted? (I'll readily ad-
mit [ was one of them.) The last six months have been interesting
ones as Hryniak has been absorbed by couris across the country
and at all levels, provincial and federal.

It seems to have touched a nerve in positive and unexpected ways.

If one takes a close look at the summary judgment appeals in
she Court of Appeal for Ontario post-Hryniak (at last count, there
were seven), it is difficult to discern any fundamental change in
‘he appellate review of sum mary judgments. Reading these deci-
sions leads to the conclusion that the catastrophic consequences
sredicted have failed to materialize - Hryniak has not caused a
ea change in the court's approach.
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| pellate judges across the country

T

King Lofts Toronto Ltd. v. Ewmons is perhaps the most aggressiyg
The Court of A ppeal for On
tario considered a solicitor's negligence case in which Justice Pers]|
granted summary judgment. The fwist was that he granted judg,
ment to the responding party who had not asked for it. In rejecting
the request to allow the appeal jucgment for solicitor's negligence

application of the Hryniak imperative,

against the law firm, the court crisply noted:
Inoral argument, the appellant added a new ground of appe|
that the mation judge erred in granting judgment in favouy (|
a party who had not given advance notice of a claim for summapy
judgment. There are two points in response to this:
1) The appellant did not request an adjournment at the time: an
2) The Supreme Court of Canada in Hrymak v. Mauidin ... hae
approved a “culture shift” requiring judges to manage the proces,
in line with the principle of proportionality in the gp.
plication of Rule 20.°

Although one might read King Lofts as a departur
from the pre-Hryniak approach, 1 do not think it Wi,
On balance, the cases decided in the Court of Appd
reflect the same sensible a pproach to reviewing cascs
that cannot survive the good hard look.

Interestingly, a review of activity across the country reveals that t/y.
far more interesting and significant impact of Hryiiak has been on the
litigation process outside the Rule 20 envelope. And, on balance, t)y
Rule has been applied in a way that, with the right kind of creative,
trial-focused lawveri ng, ensures the survival of the conventional trial.

Very quickly after its release, | frymiak was picked up by trial and ap»
as an invitation to take a hard look it

procedure and its relationship to a speedy disposition, The Suprenie

. Court’s decision has lent significant scope tor counsel to bring casus
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to trial in a quicker, more efficient and focused way than has any oth-
er access to justice initiative, Hryniak gives creative and trial-focus|
counsel and judges the tools to stream]ine trial-worthy cases into the
mast direct route to judgment. It also gives judges the moral authority
to press the case for trial,

A good starting point is the February 14, 2014, decision of Assaciate
Chief Justice Smith of the Supreme Court of Nova Scotia in Garner
Bank of Nova Scotia. The case was not a summary judgment case, [t
a classic situation of an employment case nearing trial, mired in pro
cedural juckeying about production and discovery. In cutting throug)s,

¢ Smith AC). said:

Ireferred counsel to the recent Supreme Court of Canada dec |
sion in Hryniok . In that case, the court, which was speak
ing in the context of a summary judgment motion, discussed
a culture shift that must take place in relation to civil justice
in Canada ..
of a summary judgement motion, in my view, they are apli-
cable to all civil cases in Canada,’
Just two weeks before, on January 29, in Attorney General of Canndn
o Pictou Landing Band Council, Justice Stratas in the Federal Courl
Appeal invoked Hryiiak to modify the rules governing intervention
by, among other things, adding an additional Hiynigk consideration:
I3 the proposed intervention ficonsistent witl the imperatives in Rile

While these comments were made in the contixl

3, namely securing “the just, mos expeditious and least expensive -
termnation of every proceeding on its merits”? ... Considetations
such as these should now pervade the interpretation and apypli-
cation of procedural rules: Hryniok v, Maddin .5
The day after its relea se, Hryniak was applied by the Yulkon
Small Claims Court in Hedmann o, Attorney General of Canadu, in
which Luther T.CJ commentod:



I would like to bring to the parties’ attention a Supreme Court of
Canada decision, which ironically was just released yesterday,
called Hryniak v. Mauldin ... That case specifically examines the
Ontario rules for civil procedure, and Rule 20 ... It also sets an
overall tone for a balance between procedure and access struck
by our justice system and must come to reflect modern reality and
recognize that new models of adjudication can be fair and just”

On March 6, 2014, the Ontario Labour Relations Boeard, in
United Brotherhood of Carpenters & Joiners of America, Local 27
v. Donip Aluminum & Roofing Lid., invoked Hrynink in a messy
displacement application for certification. In dealing with con-
tentious procedural wrangling, the board said:

[TThe Board’s ruling herein is in keeping with the emerging doc-
trine of proportionality in the Canadian justice systen: see ... Hryn-
igk v. Mawddin ... [TThe legal environment should afford “timely and
affordable access to the civiljustice system” with “proportional pro-
cedures tailored to the needs of the particular case!”

In GE Canada Real Estate Financing Business Property Co. v. 1262354
Ontario Inc., Justice Brown was guided by Hryniak in the disposition of
a contested motion about a receiver’s sale of property with these words:

Like any other civil proceeding, receiverships before a court are
subject to the principle of procedural proportionality. That prin-
ciple requires taking account of the appropriateness of the proce-
dure as a whole, as well as its individual component parts, their
cost, timeliness and impact on the litigation given the nature and
complexity of the litigation ®

Hryniak has struck a chord with trjal and appellate judges across the
country. They, like litigants, are frustrated by gridlock in the “conven-
tional” trial system. It has conferred on them an enhanced degree of
procedural autonomy and discretion to manage cases to judgment
— even in the context of the conventional trial - by weighing their pro-
cedural and substantive proportions.

I disagree that too high a premium can be placed on the convention-
al trial and its narrative. No doubt there are cases - many, in fact - in
which the trial narrative is not needed and the point can be adequately
made on a paper record, But there are many in which it can not,

Hryniak need not herald the demise of the conventional trial. But the
trial bar would be foolish to ignore the message it carries. That message
is that the bench is losing confidence in the ability of counsel and the
system to deliver justice to litigants through the plenary trial. It is in-
cumbent on the trial bar to embrace this message and employ Hryniak
as a tool to revive it, or some substantial part of it. The discretion the
Supreme Court conferred on the modern advocate and superior court
judges affords us the opportunity to rebuild the confidence lost in the
conventional trial. In a February 2014 paper titled “Utrum Regulae
Sint Impedimenta Vel Non? Part Il The Hryinak Addendum,” Justice
Brown made the case for why the civil trial is worth saving He invited
counsel to “engage in a sober reality check” before reading Hripnek as
an invitation to substitute Rule 20 for the civil trial

He cautioned that in a world of finite judicial resources, the more
summary judgment and ancillary scheduling motions on the dockets,
the longer the wait for their disposition. He pointed out that, as a result
of the efforts of the Toronto Region Civil Review Working Group led
by R.SJ. Morawetz, civil trials generally, and particularly long ones, are
much more available and encourage the bar to take advantage of that
momentum, It bears remembering that when all is said and done with
the motion, reserve and appeal, summary judgment is often neither
quicker nor cheaper than a directed trial.

We need to uncouple ourselves from conventional thinking about
trials and, as importantly, conventional trial economics. We need to
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take a puod look at our approach and ask o
stimple question: Do Treant to ey g cases, or di
Fret? 1w do consider ourselves trial counsel,
we must be prepared to push judges, using
Hryseiah 10 pet cases o rial. Wa must also be
prepared o address the ceonomics of frials,

We must be prepared 1o make a veal con-
tribution to the preservation of the (nal, We
must embrace the fact that, if we do not try
cases, we are not complete as counsel, We
should not be deterred from trying them by
the eeonomics. There is an inherent vaiue in
the trial process, responsibly conductd, And
we must be prepared to conduct trials on the
basis of alternative fee arrangements. This i
an important issue for the future of the trial
and one which the entire civil trial bar should
embrace. There is no better way to educate
young counsel about the importance of plead-
ings, productions, affidavits of documents
and examinations for discovery (and all those
refusals that seemed such a good idea at the
time) than living with all those steps as they
play out in the fullness of a trial.

Hryniak gives us the opportunity to per-
suade the bench to allow us to do just that:
directed trials of issues, hybrid trials with evi-
dence in chief by affidavit,” stop-clock trials
and bifurcated proceedings.

Taceept that there are serious issues with bi-
turcated labilily and damages trials, but there
are many cases oy which this approach serves
the litigation realitics well, provided produc-
tion can be made on both issues. A finding of
flabilily one way or the other very often leads
foa nv:i:w[ iated domages resolution. And there
is yrreat scape to apply Hiygmok to craft an ex-
pedited procedure fo determine damages
with a ability tinding in hand. More often
than not, a lial 1ty finding will promote sen-
sible resolution discussions.

Frial counsel = those committed to pre-
serving the civil trial, which we have as a
privilege, not a constitutional right like our
colleagues af the criminal bar ~ need to get se-
rious about the problems in our approach that
led to the Supreme Court’s loss of confidence
in the value of the conventional civil trial,

The decision is ours, We either adapt our
practices and approach - and apply Hryn-
iak, and the manner in shich it has been em-
braced across the country, as a springboard
to persuade RSJs, local adnunistrative judpes

and the gatekeepers in Rule 20 courtrooms
that the trial process can and does work - or
we resign ourselves to a glorified maotions
practice. The justice system, like any other
core value in a civil society, be it education or

medicine, has to evolve. We expect our cayp.
givers to practise universal “modern medi-
cine” in a resource-constrained environmuny,

We should demand no less of ou rselves, [
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